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CODE, Section 1106, Comments (“The Uniform Trust Code 1s intended to have the widest
possible effect within constitutional limitations... This Code cannot be fully retroactive, however.
Constitutional limitations preclude retroactive application of rules of construction to alter
property rights under trusts that became irrevocable prior to the effective date...”).

All of the Four Paintings were acquired by the College decades before the VUTC came
into effect on July 1, 2006. (8ee Amended Compl., 1931-35.) Thus, Plaintiffs’ charactenzation
of the Four Paintings as held in a trust in the nature of a so-called “permanent collection” is
irrelevant. The restriction in § 53-351.06(5) applies to prevent the unconstitutionally retroactive
application of §§ 55-544.01 and 55-544.04 as is the case here. Accordingly, the College’s
Demurrer should be sustained to the extent Plaintiffs assert the existence of a trust over the Four
Paintings based on the VUTC.

Count IV also fails to state a ¢laim because, as this Court has already ruled, the College is
not a charitable trust and, therefore, is not subject to the VUTC. (Se¢ Ex. B.) This Court has
ruled that the College is subject to the Virginia Non-Stock Corporation Act and that corporate
decisions of the College’s Board “should not be second-guessed by courts, students or donors.”
(Id.) This Court has also previously ruled that the cy pres doctrine does not apply o the College,
and even if it did apply, that all Plaintiffs who previously raised thus issue lack standing to bring
this cause of action. (Id.) The College cannot possibly be subject to the VUTC when it plans to
sell art but not when it decides to become a coeducational institution. This Court was correct

when it held that the College was not governed by the VUTC. That is the law of the case, and

Count TV should be dismissed with prejudice.
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Finally, Count IV fails to state a claim because the Aricles of Incorporation of the
College express the College’s purpose as being the education of women and men (see Amended
Compl., 184), and the proceeds from the sale of the Four Paintings will further such purpose.

E. Count V (Breach of Smith Trust, an Express Charitable Trust) Fails.

Count V fails to state a claim because, accepting the facts alleged by Plaintiffs as true for
purpose of demurrer, none of the Four Paintings is subject to restrictions contained in the Smith
Trust, if any such restrictions even exist. Plaimiffs do not (and indeed cannot) allege that any of
the Four Paintings was purchased with funds from the Smith Trust. Accordingly, to the extent
the Smith Trust restricts f[he College’s ability to sell Smith Art, those restrictions cannot apply to
the Four Paintings as a matter of Jaw.

Plaintiffs concoct an allegation in Count V that “the Four Paintings and the College’s
other art is intertwined with the art donated and purchased through the Smith Trust.” (Amended
Compl., 7112.) Plain:iffs’ attempt to engraft the Smith Trust restrictions (if there are any) onto
property that was not purchased from Smith Trust funds 1s not based on any recognized (or cited)
legal authority. In point of fact, Plaintiffs concede in their Amended Complaint the manner in
which the College acquired the Four Paintings has absolutely nothing to do with the Smith Trust.
(See id., T932-35 (reviewing how each of the Four Paintings came to be owned by the College).)
Ta be sure, the absurdity of Plaintiffs’ theory is evidenced by the fact that the Bellows was
purchased and then transferred to the College nearly a decade before Ms. Smith’s will was

created. (See id., 132.) The Hennings was purchased by the College using money from the Fine

Arts Fund — not the Smith Trst - in 1928, (See id.. $33.) The College received the Hicks
through an unrestricted bequest in the will of Phyllis Crawford in 1980, and the Tamayo was an

unrestricted gift to the College in 1949 from Stephen Clark. (See id., 1934-35.) Plaintiffs do not
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explain how Ms. Smith — who died in 1928 — could have placed restrictions on paintings that (1)
she did not purchase or donate, (2) were not purchased with funds drawn from her Trust, and (3)
were in all but one case, were purchased and/or donated by others after she died. Accordingly,
the Smith Trust is wholly irrelevant to these proceedings.

The College is aware of no court in the history of American jurisprudence that has ever
sanctioned the theory that Plaintiffs advance in Count V. This Court should not be the first 1o
blaze this trail. Applying a trust’s restrictions to property ot purchased or held by that trust
would wreak havoc on the law of trusts in Virginia, not to mention our traditional system of
property ownership rights. Individuals, corporations, colleges and other entities who own
property free of restrictions would be constrained by trusts and other legal instruments only
because they dea) with similar subject matter. Property would be subject to conflicting trust
provisions, thereby necessitating legal proceedings to decide which trust’s restrictions were
applicable. Plaintiffs’ theory is patently absurd and defies all logic, reason and commeon sense.
Accordingly, Count V should be dismissed with prejudice.

| Count VI (Breach of Public Trust under Virginia Code § 17.1-513.01(A))
Fails.

Count VI fails to state a claim for numerous independent reasons.

As a threshold matter, Virginia law does not recognize a cause of action for “breach of
public trust.” Such a claim does not appear in any reported decision in the history of this
Commonwealth. This Court should not create one here.

Next, Virginia Code § 17.1-513.01(A) does not alter the common law to create an
independent right of action for “breach of public trust.” This statute does nothing more than
codify the circuit courts’ jurisdiction “over matters pertaining to assets of charitable

corporations.” Specifically, the statute states:
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A. The eircuit courts shall have the same subject matter jurisdiction over matters
pertaining to assets of charitable corporations, incorporated in or doing any
business in Virsinia, as the circuit courts have with respect to assets held by
unincorporated charitable trusts and other charitable entities, including the power
to require accountings, appoint receivers, award damages, and enter injunctive
relief against such charitable corporations, their officers, directors, agents,
employees and others as may be necessary to protect the public interest in such
assets.

B. Nothing contained in this section is intended to modify the standard of conduct
applicable under existing law to the directors of charitable corporations
incorporated in or doing any business in Virginia.
And even if § 17.1-513.01(A) could be read as creating a cause of action for breach of public
trust (which it should not), the College is not a trust, as this Court has held. (See Ex. B.)
To the extent Plaintiffs also seek to rely on the “public dedication” doctrine, Count VI

fails for several other reasons. First, the “public dedication™ doctrine applies only to real

property, not personal property. See. e.g., City of Norfolk v. Meredith, 204 Va. 485, 489,132

S.E.2d 431, 434 (1963) (“A dedication is the setting aside of land, or of an interest therein, 1o

public use.”); May v. Whitlow, 201 Va. 533, 539, 111 8.E.2d 804, 808 (1560) (stating that “[t]o

constitute a valid dedication, there must not only be an intention on the part of the owner to
dedicate the land: but it is absolutely essential that there be an acceptance, express or implicd, on
the part of the public™); City of Staunton v. Aneusta Corp., 169 Va. 424, 437, 193 S.E. 695, 699
{1937) (noting that dedication is “an exceptional and peculiar mode of passing title to interest in

land™); see also Michie’s Jurisprudence, Dedication (Vol. 5C) (2006) (providing detailed

analysis of dedication under Virginia law, stating that dedication “is an appropriation of land by
its owner for the public use, such as a highway, common or the like”). For this reason, the public
dedication doctrine is inapplicable to the Four Paintings, which are nonetheless, not subject to

any testrictions.
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Even if this Court were inclined to entertain Plaintiffs’ newly ereated canse of action for
dedication of personal property (which it should not do), Plaintiffs have not stated and cannot
state a “claim” for public dedication. In order to prove dedication, the dedication “must have
been by the public, and adverse to and exclusive of the use and enjoyment of the property by the
proprietors, and not a mere use by the public under and in connection with its use by the owners

in any manner desired by them.” City of Staunton, 169 Va. at 433, 193 5.E. at 698. “Tt is well

settled that where, as here, the use of the property by the public is not exclusive of the owner’s
rights, but is consistent and in common therewith, such use by the public is no proof of an
intention to dedicate the property to the public, but is permissive only.” Id. a1 436; 193 S.E. at
6099,

As alleged by Plaintiffs, the College has displayed the Bel/lows since it was acquired by
the College in 1920 and has displayed the art that now resides in the Maier Museum to the public
for many years. (See Amended Compl., 1118-119.) Even if this were factually accurate (which
it is not), these allegations are not sufficient to state a claim for public dedication. Plaintiffs do
not allege that their ability to view the Four Paintings (or any other art in the Maier Museum) is
exclusive of the College’s property rights, or even that it is consistent and in common with the
College’s property rights. In fact, documents attached to the Amended Complaint prove the
contrary. For example, Plaintiffs’ Exhibit 13 notes that the Maier Muscum “is onty open to the
public 900 hours a year.” (Pls. Am. Compl., Ex. 13 at p. 26.) Furthermore, it states that the

Museum “is open to the public on a regular schedule.” (Id. at p. 13.) Indeed, if the Museum 15

open only 900 hours per vear, this means that it is closed to the public for the remaining 7,860
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hours each year, i e., more than 90% of the year. Such use and enjoyment by the public hardly
constitutes use that is “exclusive” of the College’s property rights,m

To the extent Plaintiffs are alleging that the so-called “public dedication™ of the Four
Paintings occurred as a result of certain art being displayed on campus, this allegation is also
contradicted by Exhibit 13 and by other facts of which this Court can take judicial notice - such
as the fact that the College is a private school, and that neither students nor residents of the City
of Lynchburg have or ever had unfettered access to its buildings or its property, including
especially the building that now houses the Maler Museum. As a private institution, the College
can and does lock its doors. No matter where the art has been displayed, it has been available to
the “public” only during limited periods of time and under conditions imposed solely by the
College. (See Pls. Am. Compl., Ex. 13 at p. 18 (acknowledging that the College’s art is still
displayed throughout the campus in addition to the Maier Museum); see alse id. at p. 20-21
(acknowledging that much of the art owned by the College is not on display at the Museum, that
College employees determine when the College’s art may be loaned to third parties, and that art
not on display may be viewed, but only subject to a person making an appointment).) “A court
considering a demurrer may ignore a party’s factual allegations contradicted by the terms of

authentic, unambiguous documents that properly are a part of the pleadings.” Ward’s Equip.,

Inc. v. New Holland N, Am.. Inc_, 254 Va. 379, 382, 493 S.E.2d 516, 518 (1997). In this Count,

as in the others, Plaintiffs have pled themselves out of court.
Finally, Count VI fails for the additional reason that Virginia law docs not recognize
“representatjional” standing in the trust context. Even if Virginia law did recosnize

representational standing to sue for “breach of public trust,” Plaintiffs are in no way

1 1t should be noted that Exhibit 13 to Plaintiffs’ Amended Complaint was written, in part, by
Plaintiff Agnew.
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representatives of the public. They are part of an angry, vocal minority of the greater Lynchburg
and College communities who would rather see the College cease to exist completely rather than
continue as a successful coeducational institution. This Court should not deem the litigious and
aggressive agenda of these Plaintiffs as in any way “representative™ of the interests of the public-
at-large.

For these reasons, Count VI should be dismissed with prejudice.

G. Count VII (Declaratory Judgment under Virginia Code § 8.01-184, ¢t 52q.)
Fails.

Count VII fails to state a claim to the extent it is based on the causes of action purported
to be pled in Counts I through VI, and to the extent it purports to declare the nghts of the College
with regpect to any art other than the Four Paintings, because no case or controversy exists
between the parties concerming the College’s right to sell this other art. See Part [I, supra. If this
Court finds that any of these Plaintiffs has standing to seck declaratory relief, the only case or
controversy would be with regard to the College’s right to sell the Four Paintings or whether the
Four Paintings are subject to legally-recognized restrictions.

H. Plaintiffs’ Praycr For Relief

Plaintiffs’ prayer requests relief that is not warranted by the claims alleged in Counts I
through VIL. With respect to those items:

Plaintiffs’ request for a declaration that the sale of artwork from the Maier Museum is
“not necessary” should be dismissed because (1) it is improper, (2) not based on any recognized
(or properly pled) cause of action, and (3) irrelevant to the College’s nght to sell the Four
Paintings.

Plaintiffs’ request for a declaration that the College seeks to sell artwork from the Maier

Museum to allegedly improperly fund its decision to become a coeducanonal insttution should
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be dismissed because (1) this Court has already rejected Plaintiffs’ attempt to undermine the
decision of the College’s Board to become a coeducational institution, (2) this Court has already
ruled that this case has nothing to do with the College’s decision to admit male students, and (3)
there is no cause of action recognized under Virginia law for what Plaintifls have decided
constitute “improper” decisions by the governing body of a private college.

Plaintiffs’ request for a declaration that the sale of artwork from the Maier Museum
allegedly violates applicable museum ethical standards should be dismissed because (1) this
Court does not have jurisdiction to adjudicate so-called “museum standards,” and (2) Virginia
law does not recognize a cause of action for a private College’s alleged “violatioq“ of such
standards.

Plaintiffs are most likely aware of these deficiencies in the Amended Complaint, but have
nonetheless elected to waste this Court’s time by exceeding the narrow leave to amend granted
by ttus Court.

Conclusion

The College respectfully requests that this Court sustain its Demurrer and dismiss with
prejudice the Amended Complaint in its entirety. In the alternative, the College respectfully
requests that this Court enter an Order specifically ruling which Plaintiffs, if any, have standing,
and striking all portions of Plaintiffs’ Amended Complaint except those allegations which pertain
to the College’s rights to sell Four Paintings. Furthermore, to the extent the Court determines
that one or more of Plaintitfs’ asserted claims is frivolous, the College asks that proportional

defense fees and expenses be awarded in favor of the College and against Plaintiffs.

20
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Page 213 |
1 private attorneys general. There is a role |
2 for pecple who have the unigue interest to
3 the situation.
4 We've shown that through -- the
5 plaintiffs in this instance, they are suing?
& not for themselves but in a representative
7 capacity, as they're entitled to, for all f
8 citizens of Lynchburg who have entitlement 3
2 rights for permanency of the art and to i
10 enjoin the art for all the children of f
1 Lynchburg which have the right to view the }
12 art. é
13 Those are representative capacities. ?
14 They've stated a cause of action, and there;
13 shouldn't any be any bond. }
16 THE COQURT: All right, all right.
17 We're geing to take a recess while I delve
18 into the mischief of this case.
19
20 (Recess taken.)
21
22 THE CQURT: All right. Thank you,
a3 counsel.
24 This has been one of the most
23 difficult cases that I've had to deal with

20deeTe2-e56h-44{B-a03d-0d512bEdeeal
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Page 214 |
1 in my term as a judge. And, as I said,
2 there are two issues in the case. One 1s a
3 demurrer, and the second 1s a temporary
4 injunction.
3 For the general public, there's
6 voluminous pleadings. Exhibits, affidavits
7 have been filed in this case. It's kept me |
g busy for the last two weeks reading for
? every day and every night on exhibits and
10 motions. And the éttorneys involved in
11 this case are of superior quality, and that
1 makes this job easier and more difficult
13 all at the same time.
14 The legal system in Virginia is not a
13 panacea for all ills in society, nor should
16 it be really second guess decisions of |
7 independent corperations. However, the
18 legal system is a proper forum to address
L2 issues such as this. It's a lot better
20 than having to result into fisticuffs or
21 duels.
22 So I -- I just finished reading an
23 article by Mr. Donovant —-- or
24 Professor Donovant on the —-- John Randolph,
25 for whom the college is named. And

20dee?c2-eb6b-d44fh-a03d-0d51 2Zh6deead
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Page 215 ,

! John Randolph and Henry Craig resulted :
2 to -- in a duel that he wrote an article

3 about. And this is much more preferable,

s even though it's more difficult for the

> judge.

8 The issues in the -- in the demurrer

7 and the temporary injuncticn are hopelessly

8 intertwined, and it's hard to separate the

? issues. And the argument is basically the

10 same in both issues.

2 I have a concern as to whether or not ?
le I'm trying this case on the pleadings or onl
-3 the factual issues because there's s0 many ?
14 affidavits and exhibits that are referenced
15 in the pleadings. 5
16 As the attorneys know, if there are i
17 factual issues in dispute on a demurrer, E
18 the Court should hear the case on full :
12 trial.
20 The law on demurrer in Virginia is the
21 | pleadings -- demurrer and the pleadings
22 accept as true all facts properly pled. It
23 does not admit as true conclusions of law.
24 If factual allegations are true but
25 there's no legal liability or cause of

20deeTs2-e56b-44th-a03d-0d 51 2hbdeecal
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Page 216

1 action on the defendant, demurrer should ke |
2 sustained. However, granting a demurrer in

3 Virginia is generally not favored by the

. Supreme Court or this Court as the -- both

J of us —-- or both courts want to give all

° interested parties in litigation an

! opportunity to be heard on the merits. We

8 don't want to short-circuit anyone by

? granting a demurrer. ;
10 If a demurrer is sustained, then ;
= generally my policy has been to allow the :
12 complainant to amend pieadings to state a %
13 cause of acticn. And that's consistent

14 with what I do in all cases. i
15 The two issues in this case are i
18 whether or not the complaints on the |
1 demurrer —-- whether or not the complaint

18 states a cause of action, whether or not

19 the complainants, or the plaintiffs, have
20 any standing.
21 Well, Mr. Troy has alleged five
24 reasons for why they have a -- why the
23 complainants have standing and —-- or why
24 they have a cause of action. I'm sorry.
25 He says that they're asking for

20dee7ci-e56h44th-202d-0d 51 2bEdagald
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Page 217
! declaratory relief in -- in the pleadings, |
2 and that's correct.
3 He says that Section 57-57(N) says
¢ that charitable assets cannot can be
> disposed of except for charitable purposes
€ and that the Court should grant ancillary
! relief in the other proceeding in the
8 injunction case and that the -~ that a
2 charitable trust exists in this case and
10 there's a breach of the charitable trust.
11 I agree with the college's counsel
12 that all of that's not pled in the
13 pleadings. And, however, I think the
re pleadings do state enough to state a cause
13 of action and wculd allow the complainants,
16 or plaintiffs, to amend their complaint to
17 conform with the argument that they made
16 here today.
12 The next issue is the standing. And
20 both parties addressed the Holt case out of |
21 California. And most attorneys know that |
22 Virginia courts don't give California much
23 precedent in decisions. And that case 1is
24 rezlly not dispositive of the Issues in
23 here —— this case.

20den7ci-e56b-d4fh-a03d-0d51 2b6decald
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Page 218 )
: The college has alleged that the
2 complainants have no legal or beneficial
3 interest in the art. They don't own any
4 art. They didn't donate any of the art and;
5 really have no personal interest in the
6 art, that they -- the harm to them would be;
7 no greater than any other citizens of the
® community.
2 On the other side of the coin,
10 Judge Whitehead testified that he donated
11 art —-— or money to the college for art, %
12 that he wouldn't have donated it if —- |
13 under —-- he was the under the impression,
14 he thought it was a permanent art
13 collection.
16 Ms. Williams said that she came to
17 school for the art program, the museum
18 program. The -- there are other donors
13 that are parts of this pleadings, other
20 students that are parts of this pleading,
21 other alumni that are parts of the
22 pleading-
23 And the law on standing -- according
24 to the briefs from the attorneys, the
23 question of standing depends on whether a

20deeTc2-e56b-44fb-a03d-0d51 2bEdeeal
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Page 219
1 party has alleged a personal stake in the \
2 outcome of the controversy. And then it
3 sites the case of Environmental Defense
¢ Fund versus Virginia State Water Control
5 Board. °
6 The purpose of standing is to ensure
7 that the dispute sought to be adjudicated :
¥ will be presented in an adversary contest ;
2 in a form historically used for judicial :
10 resoluticn. | i
11 The college alleges that the ?
12 complainants, or the plaintiffs, are no :
13 different than any other member of the E
14 general public. However, this Court is
15 going to find that the parties have
18 - sufficient standing; that the student —-
17 the particular student that went to the
18 college relied on the alumni broch -- the
he catalog for admission to the college
20 specifically set forth the Maier Museum in
21 the program and it mentioned the -- one of
22 the pieces of art, the Bellows art to be
23 sold here by the -— mentioned Bellows and
24 his arts that she could study. And I think;
28 they have set forth enough sufficient -- |

20dee7c2-256h-441b-a03d-Dd512b6decal
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Page 220 |

1 even though there's a lot cof factual

? dispute that I think really needs to be

3 resolved in & full hearing on this matter,

4 but they've set forth enough to allege that |
> they heve standing to be invelved in this

G controversy.

7 And it's not gso much related to the

8 two sults that are now appeal -- are

? appealed to the Supreme Court because I

10 really don't think that the issues in this

1L case are the relative to the issues in

12 those cases, that's the coed issue, this is?
13 an art sale issue, but I think there is *
4 some relationship perhaps to the Smith

19 trust fund issue case that's now pending.

16 And, for those reascns, I would find that

17 they have standing.

18 And so because of the factual disputes
13 and the —-- and my finding with regard to
20 the cause of action and the standing, I'm
21 going to overrule the demurrer.
22 And that leads me to the next issue of
23 the injunction: As the attorneys know, the
24 law in the —-- in the demurrer case is --
25 and whether or not and -- in the injunction

20dee7c2-e56b-44fh-a03d-0d51 Zhédeeal
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Page 221 |
1 1s whether or not -- there are four things '
2 the Court has to decide as to whether or
3 not an injunction should be issued: One is
4 irreparable harm to the complainants, or
5 the plaintiffs; two 13 the likelihood of
6 harm te the defendants; three is the
7 likelihood of the plaintiffs' success on
g the merits; and four is public interest.
g The Court clearly finds there's
10 irreparable harm to the coilege. The é
11 college is -- you know, it's facing a 'ﬁ
12 controversy in the impending deadline with
13 the 3ACS program. They need to raise moneyi
14 to create —-- raise the endowment to -- ©o
15 be in line with trying to -- with what
16 other colleges in the country are doing as
17 far as using their endowment to support the
18 college.
13 On the other side of the coin, the
20 complainants also have irreparable harm if
21 these four pieces of art are sold and gone
22 from the museum and the community. They
z3 can't be ever be replaced. And, clearly,
24 they, particularly the Bellows painting,
23 have significant value. All of them have
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1 significant value. And the -- T think that
2 the -- there's irreparable harm if this art
3 leaves without a full and fair hearing on

‘ the issues.

5 The next issue is the likelihood of

6 success on the merits. The -- as I've

! said, I —- I -- based on my prior rulings,
8 T don't think that these matters have

? any —— this case has any real ccnnection

10 with the cases that are now on appeal, but
= the plaintiff might succeed on the merits
12 of this case and might not. That's --

13 that's sort of a flip of the coin in this
14 Court's opinion based on hcow the evidence
15 will be developed.
16 The most compelling issue with this

7 Court is the public interest. And we have
18 significant public interest on both sides.
19 We have the public interest fo keeping
20 Randolph College going and -- and be a
21 successful institution for the public, not
22 only for the Lynchburg community but for
23 the students at the college and for the
24 veople that -- the students that have
25 graduated from there. 1
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. And, then, the other side of that coin
2 | is we have significant public interest in |
3 the art program and -- and the distribution

< of art. 2And the Bellows artwork 1s

5 obviously the centerpilece of the

® Mayer Museum, which has been a focal point

! of the college in 1its brochures and

g advertising.
9 And since the 1920s the Mayer Museum

10 has been a significant -- not only the art

11 now in the Mayer Museum, has been a

12 significant asset for the public interest ?
13 in that nine thousand pecple from Lynchburgf
14 have gone through the museum in the past ;
15 year. Majority of those is either studentsi
16 or people from the local area. So there's |
7 significant public interest in the art at i
L8 the museum and in particular these four ;
13 pieces of art.

20 S0 for -—- when weighing and balancing

21 these issues, which is difficult to do, I

22 think that the harm if the art is sold is

23 greater than the harm if the art is not

24 s0ld.
25 I can't believe that the SACS people,
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1 with all the ceollege has dcone to correct
2 their financial problems, laying off
3 professors, cutting out courses and
4 attempting to sell the art, that
> Ms. Wheelan, who's president of the SACS
6 Association, and the president of the -
7 community college here, from the letter shef
8 wrote that she didn't require the college ?
? to sell the art, I can't believe that that |
10 entity with all the college has done would ;
11 put them on prekation, you know, or even ——i
12 you know, they might carry the matter over |
13 for further investigation, but I can't
1e believe on what the college has done that
= they would do anything to affect the future |
16 of Randolph College.
17 And that leads me to the final issue:
18 If I grant an injunction, there has to be a |
13 bond. S0 on —-— Section 8.01-63 -- 631 of
20 the Code of Virginia reguires on an
21 temporary injunction for the Court to grant:
22 a bond.
23 There's significant amounts of monies
24 involved. The college -- the value of the
23 artwork is upward of over forty million
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! dollars based on Christie's affidavit. And |
2 loss —— a delay over a few years, they're
3 alleging the proceeds could diminish from
4 three point two millicn to thirteen point :
5 five million, the loss of investment of
6 this money would be three point eight
! million to five point four six million, for |
8 a total projected loss of seven to nineteen?
? million.
10 Tn addition to that, there is -- as
1 the college points out, they have other
12 exposure in the event the SACS people don't
13 agree with the Court's opinion on what's ;
14 going on at Randolph College. ?
13 And so there needs to be a significant;
Lé amount of bond. And weighing all the
L7 equities in this case, I would set a ten |
18 million dollar bond on this case to enter ;
12 the temporary injunction. }
20 The temporary injunction reguires —- :
21 statute of Virginia as far as injunctions |
22 would be to insure all damages in the event |
23 that the college prevails on the bond -- onj
24 or on the —-- in the court proceedings. And |
25 that's according to the statute on that, |
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1 gentlemen. .
< S0, Mr. Troy, I'm going to ask you to
3 prepare an order. ;
: And, Mr. Belcher, I'm going to ask you;
5 tc prepare the bond. |
6 MR. BELCHER: Is this a bond of |
! surety, Your Honor? é
§ THE COURT: Bond of surety, right. :
2 And both sides can note their [
10 objections and appeal the Court's decision. |
1 ' MR. BELCHER: Opkjection noted,
12 Your Honor. ‘
13 THE COURT: All right. g
14 MR. TRQY: Thank you, Your Honor. ;
15 THE COURT: All right.
1€ MR. BELCHER: OCbjection to the ruling |
17 but not the bond. l
18
19 (Discussion was held off the record.)
20
21 MR. TROY: Your Honor, we would want
22 to note an obijection with regard to the
23 amount of the bond.
24 THE COURT: That's fine,
25 MR. TROY: How much time would we have
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t to post the bond?
C THE COURT: Well, the injunction 1is
3 not going into effect until you post the
: bond.
3 MR. TROY: All right. |
& THE COURT: So if you want to stop thei
7 sale, you've got to either, one, post the :
G bond or this is a final order that either
? side can take up and ask the Justice to
10 amend or adjust my ruling.
41 MR. TROY: All right.
12
13 (Discugsion was held off the record.)
14
15 MR. TROY: Thank you, Your Honor.
16 THE COURT: Anything --
o MR. TROY: We'll have --
18 THE COURT: -~ else for anybody?
2 MR. TROY: No.
20 THE COURT: Thank you, gentlemen. You |
21 did an excellent job. :
#2 MR. TROY: Thank you.
23 MR. BELCHER: Thank you, Judge.
24
25
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2 (Proceedings concluded at 6:5Z p.m.)

10
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COMMONWEALTH OF VIRGINIA AT LARGE, to wit:

Page 2291

I, Barbara Burnette, Courl Reporter,
Notary Public in and for the Commonwealth
of Virginia at Laﬁge, and whose commission
expires Bugust 31, 2011, do certify that the
foregoing is a true, correct and partial
transcript of the proceedings to the best

of my ability.

I further certify that I am neither
related to nor associated with any counsel
or party to this proceeding, nor otherwise

interested in the event thereof.
Given under my hand and notarial seal

at Lynchburg, Virginia, this 10th day of

November, 2007.

Barbara Burnette, CCR# 031303C
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TWENTY-FOURTH JUDICIAL CIRCUIT
OF VIRGINIA

( LevBuRN Mosey, Jr., Juoee _ Mosey G. Permow, ill, Jubas
L ¥NCHBURG Circym Couar LT L\'NCL-!EUHG Cmour CourT
500 COURT STREET o0 CousT STREET
RO. Box 4 P.O). Box 4
LyrGHEURG, ViRGma 24505 , . i LYNCHEUHG, VIRGINA 24505
(a4 4552500 (434) 455-2500
TELEFA (434) 8471350 : COMMONWEALTH OF VIRGINIA TouEFAx (434) 847-1863
CITIES OF LYNCHBURG AND BEDRORD .
CouNTIES OF AMHERST, BEDFORD, GAMPBELL ANG NELEON

March 13, 2007

Wyatt B. Durrette, Jr., Esguire
DurretteBradshaw, PLC :
600 Ezst Main 8treefg
Richmond, VA 23219

Edward J. Fuhr, Esguire
Hunton & Williams

951 East Byrd Street
Richmond, VA 23219-4074

Bernard C. Baldwin, III, Escquire
{ Edmunds & Williams
o P. O. Box 958
Lynchburg, VA 24505
Re: Jenna Dcdge, et al v.
The Trustees of Randolph-Macon Woman's College
Circuit Court File No. CLO&00089%4

Dear Counsel:

The Court has considered the Amended Complaint filed by the
plaintiffs herein. The Court has alsc reviewed again the
defendant’s Demurrer, the defendant’s brief in support of it’'s
Demurrer, the plaintiffs’ Memorandum of Law in opposition to the
defendant’s Demurrer, the defendant’s reply brief in support of
it’s Demurrexr, partial transcripts of the argquments of counsel and
the Court’s ruling, and letters of coungel regarding the Amended
Complaint. '

Thig Court finds that there are no new factual or legal issues
raised in the Amended Bill of Complaint that have not been
conzidered by the Court. The Court permitted the Amended Complaint
to be filed to conform to the plaintiffs’ argument. Count II of
the Amended Complaint reaffirms the plaintiffs’ paosition that



01-04-2008

15:58 From-Edmunds and Williams +434 B45 4833 T-075 P.054/135  F-7B1

Wyatt B. Durrette, Jr., Esguire
Edward J. Fuhr, Esquire

Bernard C. Baldwin, ITI, Esquire
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circuit courts have subject matter Jjurisdiction over matters
pertaining to assets of charitable corporations; that the
charitable aszets of corpeorations are deemed to he held in trust
for the furtherance of the charitable purposes of the governing
documents; that the defendant breached the purposes for which the
charitable assets are held in trust; that this Court has the power
to modify the purposes or approve the modifications of the trust
pursuant to the ¢y pres doctrine; and plaintiffs have standing to
enforece the purposes for which the charitable assets are held in
trust.

For the reason =2tated in the defendant’s Memoranda and oral
argument, the Court makes the following findings and rulings: The
VUTC i1ig only applicable to trusts created by statute and
administered in the manner of an express trust; §2.2-507.1 of the
Virginia Code grants the Attorney General standing to address
misapplication of charitable trust assets, but does not eliminate
the statutory provisions of the Non-stock Corporation Act, which
governs the acticns of the Trustees of RMWC; and that the defendant
has not breached any duties by voting to admit males to RMWC which
has been done in the past. This vote was a corporate decision that
ghould not he second-guessed by the courts, students or donors.
The Court has further ruled that the doctrine of ¢y pres is not
applicable to the facts as alleged in these pleadings, and even if
it was applicable the plaintiffs lack standing to bring this cause
of action.

Therefore, this Court is entering the order az tendered by

‘defendant’s counsel, which sustains the defendant’s Demurrer and

dismisses this cause of action. Endorsement by counsgel for the
plaintiffs i=s waived and the objection of the plaintiffs is noted
for reagong stated in their Memoranda and oral argument.

/

JLZ.eyburn Mosby, Jr., Judge

JIM,Jr. :mas





