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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF LYNCHBURG
JENNA DODGE, et al,, )
Plaintiffs, ;
V. ; Case No. CL07-1917
RANDOLPH COLLEGE, ;
Defendant, ;

DEFENDANT’S MOTION TO COMPEL DEPOSITIONS OF PLAINTIFFS

Randolph College (the “College™), by counsel, respectfully moves this Court to compel
Plaintiffs to appear for depositions in Virginia. In support of this Motion, the College states as
follows:

Introduction

Nineteen Plaintiffs chose to sue Randolph College in Virginia. Some of these ningteen
Plaintiffs now have taken the position that they need not be troubled with giving depositions in
this case, and that those who live outside Virginia need not come to Virginia to be deposed.
These positions are deliberately obstructionist, unfair and not in accordance with the Rules of
Court.

The College’s counsel asked Plaintiffs’ counsel on December 28 to arrange for the
depositions of four of the nineteen Plaintiffs on January 7 and § in Lynchburg, Tt turned out two

of the four were ill, so the College’s counsel agreed 1o schedule those depositions at a later date.

Plaintiffs’ counsel indicated that the other two Plaintiffs would not appear as requested.
Plaintiffs® counsel first indicated that counsel could not find them. Plaintiffs’ counsel has now

indicated that the College should not be allowed to take those depositions in Virgimia, and that
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the College should not be allowed to depose all Plaintiffs. See emails attached collectively as
Exhibit A.
Argument

The College is entitled to depose all nineteen Plaintiffs, and to do so in Virginia. Rule
4:1(a) provides that discovery may be had by, inter alia, depositions upon oral exarnination.
Rule 4:1(b) provides that parties

may obtain discovery regarding any matter, not privileged, which is relevant to

the subject matter involved in the pending action, whether it relates to the ¢laim or

defense of the party seeking discovery or to the claim or defense of any other

party.

Each of the nineteen Plaintiffs has chosen to invoke this Court’s jurisdiction, has obtained
preliminary injunctive relief from this Court, and, in doing so, has imposcd exorbitant expense
upen the College. The Amended Complaint includes 34 pages of factual allegations and legal
claims against the College. The College is entitled to examine each of these Plaintiffs, under
oath, about each of these allegations and claims, and about the defenses raised by the College in
1ts Answer.

In particular, the College asserts that Plaintiffs lack standing to pursue their claims, and is
entitled to discovery on that issue. Based on the limited record before the Court on the Motion
for Temporary Injunction, the Court determined that two Plaintiffs, Margaret Williams and Paul
Whitehead, Jr., have standing to bring the suit. The College 15 entitled 1o develop fully the
factual record regarding those two Plaintiffs’ standing. Moreover, those two Plaintiffs
presumably will testify at trial. Obviously, the College is entitled to depose them and, at trial, to
challenge their stories.

The Court has not ruled on whether any of the other seventeen Plaintiffs has standing. In

the event the Court does not sustain the College’s Demurrer on this ground, the Court will need
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to hear testimony to determine whether these remaining Plaintiffs have standing. The College
will not stipulate to anyone having standing. Each of these Plaintiffs has a different story to tell.
As to many of them, it is impossible to discern from the Amended Complaint why they are even
Plaintiffs or why they themselves believe they have standing.

Two of them c¢laim to be descendants of Louise Jordan Smith, but the College is certainly
entitled to dispute that claim and to find out what they know. Two of them are former students,
one of whom claims to have left Randolph College because the College “breached its contract
and trust with her.” (Amended Compl., 4.) The College is entitled to find out why these
students left and how their leaving gives them standing in this case. Several Plaintiffs claim to
be donors, but those claims are in large part not consistent with the records of the College. Two
Plaintiffs ¢laim they have standing because they “had to resign” and have suffered damages as a
result. The College disputes those allegations and is entitled to question the witnesses about
them. All Plaintiffs claim to be representatives of others, but it is not clear from the Amended
Complaint whom they purport to represent or how they were anointed to this position.

Furthermore, all nineteen Plaintiffs assert that the Four Paintings are restricted and that
the College is without legal authority to sell them. The College takes the position that the Four
Paintings are not restricted. Obviously, the College should be permitied to depose each Plaintiff
and discover the factual basis, if any, for the asserted restrictions. Similarly, the College is
entitled to depose all nineteen Plaintiffs on the full host of factual allegations made in their
Amended Complaint, and the many additional 1ssues raised by the Amended Complaint.

Not only does each of the nineteen Plaintiffs have an obligation to give a deposition in

this case, each is obliged to do so in Virginia. Rule 4:5 (al)(i) provides that depositions of a

party:
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shall be taken in the county or city in which suit is pending, in an adjacent county
or city, at a place upon which the parties agree, or at a place that the court in such
suit may, for good cause, designate. Good cause may include the expense or
inconvenience of a non-resident party defendant appearing in one of the locations
specified in this subsection.

(Emphasis added.) There is nothing in this Rule, or anywhere else in Virginia law,
suggesting that a plaintiff who chooses Virginia as the forum can then either decline to be
deposed at all, or decline to come to Virginia for the deposition.

Conclusion

This lawsuit has already cost the College hundreds of thousands of dollars. More
important, these nineteen Plaintiffs sought and obtained temporary injunctive relief that this
Court has found threatens to damage the College in the amount of at least seven million dollars.
Yet some Plaintiffs apparently do not believe they have any obligation to appear for depositions
to support their claims, nor be bothered with litigating their own case. This position evidences a
disregard for the basic notions of fairness, for the Rules of Court and for the Court itself. This
position is indefensible, arrogant and should not be countenanced by this Court.

Accordingly, the College seeks an order compelling all nineteen Plaintiffs to appear for
depositions in Virginia on a reasonable schedule. In the altemative, the College asks the Court to
dismiss, with prejudice, the claims of any Plaintiff who will not come to Virginia for their
depositions. The College also asks the Court 1o award to the College 1ts attorneys’ fees and other
expenses in preparing and arguing this Motion, which is necessitated by Plaintiffs’ obstructionist

tactics.
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CERTIFICATION UNDER RULE 4:1(c)

Counsel for the College certifies that they have conferred in good faith with Plaintiffs’
counsel in an effort 1o resolve this dispute without court action and that the parties were unable
to resolve this dispute.

Respectfully submitted,

RANDOLPH COLLEGE

By Counsel

fM mﬁ% )

Rifhasd Cullen (VSB# 16765W
Giteért E. Schill, Jr. (VSB# 120935)
Brian E. Pumphrey (V3B# 47312)
Erin M. Sine (V8B # 71457)
McGuireWoods LLP

One James Center

901 East Cary Street

Richmond, Virginia 23219
804.775.1000 (phone)
804.775.1061 (fax)

Bernard C. Baldwin III (VSB# 07497)
John M. Perry, Jr. (VSB# 43608)
Edmunds & Williams, P.C.

828 Main Street, 19th Floor
Lynchburg, Virginia 24504
434.846.9000 (phone)

434 846.0337 (fax)

Counsel for Randolph College
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CERTIFICATE OF SERVICE

I certify that on January _Zﬁ 2008, a true and accurate copy of the foregoing was
delivered by facsimile and by first-class mail to:

Anthony F. Troy

Wiiliam H. Hurd

Melissa J. Roberts

Troutman Sanders LLP

1001 Haxall Point

Richmond, Virginia 23218-1122

Theodore J. Craddock
Caskie & Frost

2306 Atherholt Road
Lynchburg, Virginia 24505

Counsel for Plaintiffs

Syl (2 )
v




01-08-2008  13:18 From-Edmunds and Williams +434 B45 4833 T-081 P.008/013  F-77

Schill, Gilbert E. Jr.

From: Schill, Gilbert E. Jr.
Sent:  Wednesday, January 02, 2008 5:.03 PFM

To: Troy, Tony'
Gc; 'Roberts, Melissa J[."; Piepgrass, Stephen C.; toraddock@caskiefrost.com, Bernard Baldwin; John
Perry; Pumphrey, Brian E.

Subject: Randolph College art litigation - depositions

Tony, | really need to know whether those four witnesses are going tv appear for
depositions next week. [f there are legitimate scheduling problems, please let me know,
because, as I've said, we will do our best to accommodate any such problems throughout the
case. Butif any of the witnesses are not coming just because you don't think we should take
them in person, 1 need to know that so that we can move to compel. And if you are going take
that position, are you going to take that position with regard to all plaintiffs who live outside
Virginia? | just need to know where we stand on this issue. Thanks.

Giilbert E. Schill, Jr.
McSulreVWonds LLP

One James Centar

901 East Cary Street
Rlchmend, VA 23219

{804) 775-43475 (affice)
{B04) §98-2166 (fax)
gechill@meguirewodtds.com

This e-mail may contain confidentlal ar privileged information, If you are not the intetded recipient, please erasae thls e-mail Immadiately
l.rv||1thcut sending it ta anyone elze. | would alzo appraciate your advising me (by return e-mall) if you have received this e-mail by mistake,
ank you.

EXHIBIT

1/7/2008 A
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Schill, GilbertE. Jr.

From: Schill, Gilbert E. Jr.

Sent:  Monday, January 07, 2008 3:37 PM

To: 'Roberts, Melissa J."; Troy, Tony; Piepgrass, Stephen C.

Cc: teraddock@casklefrost.com; Bernard C. Baldwin; John M. Perty; Pumphrey, Brian E.
Subject: RE; Randolph College art litigation - depositions

1 have checked and confirmed that school is not in session this week, which I did not know when
I wrote you on Friday. That being the case, I agree we cannot do depositions of the current students
who live out-of-state and are not in Lynchburg this week.

In the name of efficiency, and since you ean’t find and, in any event, won’t bring, Ms. Maxwell
or Ms. Whittle, we will not do Mrs, Whitehead tomorrow,

Your position on depositions is unfair, it is not in accordance with the Rules, and it is frustrating
legitimate discovery. We are entitled to depose every plaintiff, and in Virgima.

If you take the position we cannot depose all the plaintiffs, how many do you concede we can
depose? And which ones? Are we to expect that each time we propose someone, we will have to wait
for you to decide whether or not that particular person is fair game for discovery?

We will be in touch with you shortly regarding depositions next week.

—-0riginal Messaggs=--—-

From: Roberts, Melissa 1, [mailto:melissa.roberts@troutmansanders.com)

Sent: Monday, January 07, 2008 12:18 PM

To: Schill, Gilbert E. Jr.; Troy, Tony; Piepgrass, Stephen C.

Cet teraddock@caskiefrost.com; Bernard C. Baldwin; John M, Perry; Pumphrey, Brian E.
Subject: RE: Randolph College art litigation - depositions

Bud,

We plan to file a Motion for Pratective Order regarding the deposition issus. We do not believe that the out
of state plaintifis should be required to come ta Lynchburg for depositions when you could take the
depositions by telephone or video-conference, We also plan to argue that taking the depositions of all 19
plaintiffs is not necessary. As for Kelsey McCune and Jenna Dodge, | have left them phone messages and
sent them emails taday about a possible deposition tomorrow. However, Ted Craddock informs me that he
does not think the students are not back at school yet. f they aren't back yet, then we should wait until
they are back in Lynchburg for the depoesitions. Can we pick some other possible dates in January for the
depositions of Kelsey, Jenna and Sandra $o we can do all three on the same date? The deposition of Dr.
Katzman on 1/24 at 10:00 in Charlottesville is fine with her.

Thanks.

Melissa J. Roberts

Troutman Sanders LLP

P.C. Box 1122

Richmond, Virginia 23218-1122
(304) 6971874

V772008
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(804) 698-8016 (fax)
melissa.roberts@troutmansanders.com

----- Original Message--—-

From: Schill, Gilbert E. Jr. [mailto:gschill@meguirewoads.com]

Sent; Friday, January 04, 2008 5:26 PM

To: Troy, Tony; Roberts, Melissa J.; Piepgrass, Stephen C.

Co teraddock@caskiefrost.com; Bernard C. Baldwin; John M. Perry; Pumphrey, Brian E.

Subject: Randolph College art litigation - depositions

Tony, Melissa and Stephen, this follows up in part on our cenversation of yesterday
afternoon. I’ll address the privilege issue separately.

Regarding the depositions, I rejterate that we do not intend to purposely
inconvenience any of the plaintiffs, and we will take your word for it when you tell us, as
you have with two of them, that they are too ill to travel. You indicated Ms. Priebe has
recently given birth and is undergoing some sort of physical therapy, and Mr. Johns just had
surgery. 1 hope they’re both ok, and given their circumstances, I will ask only that you let
us know as soon as they are able to travel fo Virginia.

You indicated you had not been able to reach Ms. Maxwell. These things happen.
But we asked about her on December 28, and on December 29 you told me you were
checking on her schedule, and now it’s January 4 and you havent reached her yet. Have
you emailed her?

You indicated Ms. Whittle’s phone number doesn’t work. Again, I asked you about
her on December 28, Has anyone emailed her? How have you been communicating with
her about all the litigation issues if you don’t even have the right phone number?

If you are able to reach either of these two young ladies over the weekend, and if
either is able to come to Lynchburg next week, then { would like to take their depositions. I
would like to know by first thing Monday morning.

This leads to the broader question of whether you are willing to bring non-Virginia
plaintiffs to Virginia. You are still playing footsie with me on this. You said yesterday you
“reserve the right to seek a protective order” requiring us to take these by phone or
videoconference. 1 want to take all plaintiffs” depositions in Virginia or be paid to travel to
take them where the plaintiffs are. These people, who live out of state, chose to sue our
client in Virginia. And on April 29, they will presumably come to a courtroom in Virginia
1o testify. I don’t know what they know and am entitled to find out. Ihave the right fo talk
with them face-to-face long before then.

Let’s do it this way. The non-resident plaintiffs are as follows:
Maxwell

Whittle

Pricbe

Johns

Elliott

Maxwell and Whittle you can’t seem to find, Pricbe and Johns are ill. Ellio®t we haven't

1/7/2008
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asked for yet. But as to all five, will they or will they not, absent a court order, come 1o
Virginia for their depositions? If the answer is no, we will raove to compel or, in the
alternative, to have them dismissed as plaintiffs. If the answer is yes, then I need to know
the available dates for all of them. If you can find Maxwell and/or Whittle by Monday, then
I would like to depose them on Tuesday or Wednesday. If they are willing to come but for
some reason can’t come then, then please indicate for each the first available date in
Virginia. If it’s easier for them to fly 1o Richmond, then that would be preferable to
Lynchburg, but I'm flexible.

If it turns out neither Ms. Maxwell nor Ms. Whittle is going to be here next weel,
then I would still like to take Mrs. Whitehead’s deposition at Edmunds & Williams
beginning at 10 a.m. on January 8, followed by Ms. Dodge, and if for some reason she’s not
available, Ms. McCune, at approximately 2 p.m.

Per Melissa’s note of yesterday, we will take Ms. Katzman’s deposition on January
24 in our Charlottesville office. How does 10 a.m. sound?

I will let you know about other depositions in a separate message.

Have a good weekend.

Gilbert E, Schill, Jr.
MeSuireWoods LLP

One James Centat

901 East Cary Strest
Richmond, VA 23212
{804} 7754345 (office)
(804} G98-2166 (fax)
gschil@mequirewoods.com

This a-mall may contain confidential or privileged Information. IF you are not the intended reciplont, please emse this e-
il immedtately without sending it to anyons alss. | would also appreciate your advising me (by return e-malil) if you have
received this é-mall by mistake. Thank you.

IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any
tax advice that may be contained in this communication (including any attachments) is not intended or written to be
used, and cannot be used, for the purpose of (i) avoiding any penalties under the Internal Revenue Code or (i1)
promoting, marketing or recommending 1o another party any transaction{s) or tax-related matter(s) that may be
addressed herein. |

This e-mail communication (including any attachments) may contain legally privileged and confidential information

intended solely for the use of the intended recipient, If you are not the intended recipient, you should immediately
siop reading this message and deiete it from your system. Any unanthorized reading, distribution, copying or other

1/7/2008
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use of this communication {or its attachments) is strictly prohibited.

1/7/2008





