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“We are really struggling against a whole lot of things that are going on,” Klein said. “We're trying
to do our best to bring this college back to the place it was before.”

Klein said the school’s and SACS’ goals - to strengthen the school - are much the same.

Wheelan agreed.

“Our overall goal is not to get rid of institutions - we need them all,” she said. “A variety of
opportunities and programs for students is what makes it a rich environment for students. But we
need them to be strong.”

Related stories:

Virginia Supreme Court blocks Randolph College art sale - Nov. 17, 2007
10 million bond for Maier art injunction not paid by deadline - Nov. 15, 2007

Judge sets time for payment in Randolph art sale - Nov. 13, 2007

Appeal sought for art bond - Nov. 9, 2007
Temporary injunction could delay sale of Maier Museum of Art paintings - Nov. 8, 2007
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF LYNCHBURG

JENNA DODGE, SARAH HASSMER,
HAYLEY J. MAXWELL, LAURA
MCKEAN-PERAZA, KELSEY MCCUNE,
JENNIFER C. MULLINS, ALICE ,
DAMMEYER PRIEBE, JESSICA WHITTLE,
FRANCES PENDLETON ELLIOTT,

. ELEANOR PENDLETON MONAHAN,
MARGARET WILLIAMS, ELLEN S. AGNEW,
PAUL WHITEHEAD, JR., SANDRA
WHITEHEAD, ROBERTA SCRIVENER,

ROY CLINTON:JOHNS,

ANNE ADAMS ROBERTSON MASSIE,

AMANDA SANDOS, AND LAURA KATZMAN,
Plaintiffs,

Case No. CL07001917-00

V.

RANDOLPH COLLEGE f/k/a

THE TRUSTEES OF RANDOLPH-MACON

WOMAN’S COLLEGE, INCORPORATED,
Defendant.
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RANDOLPH COLLEGE f{/k/a

THE TRUSTEES OF RANDOLPH-MACON

WOMAN’S COELEGE, INCORPORATED,
Plaintiff, .

v. Case No.: CL07001745-00

SUNTRUST BANK, as Trustee of the

Trust created under the Will of Louise

Jordan Smith, deceased,

And ?

ROBERT F. MCDONNELL,
Attorney General of Virginia,
Defendants.
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MOTION TO CONSOLIDATE

COME NOW Plaintiffs Jenna Dodge, Sarah Hassmer, Hayley J. Maxwell, Laura

McKean-Peraza, Kelsey McCune, Jennifer C. Mullins, Alice Dammeyer Priebe, Jessica Whittle,
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Frances Pendleton Elliott, Eleanor Pendleton Monahan, Margaret Williams, Ellen S. Agnew,
Paul Whitehead, Jr., Sandra Whitehead, Roberta Scrivener, Roy Clinton Johns, Anne Adams
Robertson Massie, Amanda Sandos and Laura Katzman (hereafter collectively referred to as
“Plaintiffs”), by counsel, and hereby move this Court to consolidate the above-styled case (“Four
Paintings case”) with the related action now pending in this Court styled Randolph College f/k/a
The Trustees of Randolph-Macon Woman's College, Inc. v. SunTrust Bank, as Trustee of the
Trust created under the Will of Louise Jordan Smith, deceased, And Robert F. McDonnell, not
personally, but in his capacity as Attorney General of Virginia, Case No. CL0O7001745-00
(“Smith Trust casé”). In support of this motion, Plaintiffs state as follows:

1. This Court has the inherent authority to consolidate actions or make orders
concerning proceédings as may tend to avoid uhnecessary costs or delay. See, e.g., Clarkv.
Kimnach, 198 Va. 737, 96 S.E.2d 780 (1957); see also Allstate Ins. Co. v. Wade, 265 Va. 383,
392,579 S.E.2d 1;80, 185 (2003) (noting that courts should consider “any resulting unnecessary
delay, expense, ori use of judicial resources that would flow from separate trials of the claims at
issue”). The Cou;t may exercise its discretion to consolidate actions where the actions “[1] arise
from the same actor transaction, [2] involve the same or like issues, [3] depend substantially
upon the same evidence, even though it may vary in its details in fixing responsibility, and [4]
where such a trial will not prejudice the substantial rights of any party.” Id. at 745, 96 S.E.2d at
18T, Siver v. Rockingham Mem. Hosp., 48 Va. Cir. 299, 301 (Rockingham Cir. 1999) (relying on
Clark and consoli;élating cases); also see, e.g., Allstate Ins. Co. 265 Va. at 392, 579 S.E.2d at 185;
Deane v. Mady, Nb. 05-57, 2006 Va. Cir. LEXIS 309, 5-8 (Charlottesville Cir. Dec. 1, 2006).
Even where a parcy opposing consolidation complains that consolidation will make managing the

litigation ‘mnanz;geable,” where similar facts are at issue and the same witnesses will be



necessary for both cases, consolidation will be upheld. Tazewell Oil Co. v. United Virginia
Bank/Crestar Bank, 243 Va. 94, 413 S.E.2d 611, 619 (1992).

2. The transaction and events complained of in both actions arise from the
same facts and circumstances, namely the College’s plans to sell valuable works of art in order to
augment its general endowment fund. In the Four Paintings case, Plaintiffs have asserted
numerous claims against the College and seek declaratory and injunctive relief prohibiting the
College from selling the following four valuable and unique paintings: Men of the Docks by
George Bellows, 4 Peaceable Kingdom by Edward Hicks, Though the Arroyo by Emest Martin
Hennings, and Troubador by Rufino Tamayo (“Four Paintings™). In the Smith Trust case, the
College asks the Court to allow it to sell the “permanent collection of art” bequeathed by Miss
Louise Jordan Srmth to Randolph-Macon Woman’s ACollege to be used by its Art Department
(“Smith Art”) purisuant to the Trust created under the Will of Miss Smith. The Smith Trust case
also involves the ]:::“our Paintings, as Petitioners in that case request that this Court declare that the
entire collection of art in the Maier Museum at the College is so interconnected with the
purposes of the Smith Trust that the entire collection should be protected.

3. Randolph College (the “College”) is a party in both cases. Some of the
Plaintiffs in the Four Paintings case are Petitioners who have moved to intervene in the Smith
Trust case. |

4. In both cases, the College’s financial situation is at issue. In both cases,
the College claims that it must sell artwork to augment its general endowment fund to avoid
being placed on probation and/or losing accreditation by The Southern Association of Schools
and Colleges.

5. The cases involve common questions of law and fact arising out of the

same series of evénts, including but not limited to: whether the College holds the Four Paintings
f



and the Smith Art in trust for the public, the College community and/or the citizens of
Lynchburg; whether the Four Paintings and the Smith Art should remain part of the College’s
permanent art collection; whether the sale of the Four Paintings and the Smith art is necessary for
the College to survive financially; whether the College seeks to sell its valuable works of art to
fund its improper decision to become a co-educational mstitution; whether the sale of the Four
Paintings and the Smith Art violates the Smith Trust; whether the sale of the valuable works of
art violates appﬁc;able museum ethical codes; and whether the sale of the valuable works of art
violates the publiéc trust. These common questions of law and fact predominate and are

significant to both actions.

6. The same witnesses will be involved in both actions.
7..  Discovery could be conducted more quickly and efficiently and less

expensively if the cases were consolidated.

8. The consolidation of these cases will allow the two cases to be tried at the
same time.

9., The consolidation of these cases will increase the likelihood of consistent
verdicts.

10 The consolidation of these cases will promote the ends of justice and the
just and efficient conduct and disposition of both actions; the consolidation is consistent with the
parties’ rights to d;ue process of law, and does not prejudice each individual party’s right to a fair
and impartial reso?lution of each action.

1 1 This Court already has found that the Smith Trust case and this case are
interrelated. Speéiﬁcally, at its November 8, 2007 hearing, in finding that Plaintiffs in this case
have standing, the Court stated, “. . . I think there is some relationship perhaps to the Smith trust

i
fund issue case thiat’s now pending.” (Tr. 220, Ex. A).
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WHEREFORE, Plaintiffs, by counsel, respectfully request this Court to

consolidate the above styled case in and to the action now pending in this Court styled Randolph

College fk/a The Trustees of Randolph-Macon Woman'’s College, Inc. v. SunTrust Bank, as

Trustee of the Trust created under the Will of Louise Jordan Smith, deceased, And Robert F.

McDonnell, not personally, but in his capacity as Attorney General of Virginia, Case No.

CL07001745-00, so that all matters in both actions shall be heard and consolidated into Case No.

CLO07-1917, and for such further and other relief as the Court deems necessary and the nature of

this case requires.

JENNA DODGE,

SARAH HASSMER,

HAYLEY J. MAXWELL,

LAURA MCKEAN-PERAZA,
KELSEY MCCUNE,

JENNIFER C. MULLINS,

ALICE DAMMEYER PRIEBE,
JESSICA WHITTLE,

FRANCES PENDLETON ELLIOTT,
ELEANOR PENDLETON MONAHAN,
MARGARET WILLIAMS,

ELLEN S. AGNEW,

PAUL WHITEHEAD, JR.,

SANDRA WHITEHEAD,

ROBERTA SCRIVENER,

ROY CLINTON JOHNS,

ANNE ADAMS ROBERTSON MASSIE,
AMANDA SANDOS, AND

LAURA KATZMAN

BY&%—ZA%(;/K;;”/

Counsel
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even though there's a lot of factual
dispute that I think really needs to be
resolved in a full hearing on this matter,
but they've set forth enough to allege that
they have standing to be involved in this
controversy.

And it's not so much related to the
two suits that are now appeal -- are
appealed to the Supreme Court because I
really don't think that the issues in this
case are the relative to the issues in
those cases, that's the coed issue, this is
an art sale issue, but I think there is
some relationship perhaps to the Smith
trust fund issue case that's now pending.
And, for those reasons, I would find that
they have standing.

And so because of the factual disputes
and the -- and my finding with regard to
the cause of action and the standing, I'm
going to overrule the demurrer.

And that leads me to the next issue of
the injunction: As the attorneys know, the
law in the -- in the demurrer case is --

and whether or not and -- in the injunction

L .
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF LYNCHBURG

JENNA DODGE, et at., )

Plaintiffs, ;
v. ; Case No. CL07-1917
RANDOLPH COLLEGE, ;

Defendant. ;

AFFIDAVIT OF PAUL PROVOST

The following is based upon my personal knowledge:

1. I am a Senior Vice President of Christie’s Inc. (“Christie’s”), the Director of
Christie's Trusts, Estates and Appraisals Department, and Senior Director for American
Paintings. During the years 1998 through 2001, I was the Director of the American Paintings
Department at Christie’s. I have been involved in the preparation of dozens of auctions during
my tenure at Christie’s. I hold a Ph.D. degree in art history from Princeton University, where 1
specialized in American art.

2. Christie's, along with its worldwide affiliates, is a part of the world’s leading art
business with global auction sales in 2006 that totaled $4.67 billion. Worldwide sales for the
first half of 2007 totaled $3.25 billion, an increase of 45% from the same period last year and
highest half year sales ever in art market history. Founded in 1766 by James Christie, Christie’s
and its affiliates have conducted auctions for more than 240 years. The Christie’s group offers
over 600 sales annually in over 80 categories, including all areas of fine and decorative arts,
jewelry, photographs, collectibles, wine and more. The Christie’s group has 85 offices in 43

countries and 14 salerooms around the world.
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3 In my capacity as Director of the Trusts, Estates, and Appraisals Department, I
have overseen the preparations for the auctions of the four paintings consigned to Christie’s by
Randolph College: Men of the Docks by George Bellows, Through the Arroyo by Erest Martin
Hennings, 4 Peaceable Kingdom by Edward Hicks and Trovador by Rufino Tamayo (the “Four
Paintings™). Christie’s pre-sale estimate for each painting is: $25,000,000 — 35,000,000
(Bellows); $1,000,000 - 1,500,000 (Hennings); $4,000,000 — 6,000,000 (Hicks); and $2,000,000
- 3,000,000 (Tamayo).

4, Each of the Four Paintings is considered to be an important work by the
respective artists.

5. Based upon my experience and belief, the current market for American art is
extremely strong. While no one can predict with certainty whether the market will continue to
be strong, a drop in the market between now and Spring 2008 (or some other, later date) could
cost Randolph College millions of dollars. Like other markets, the market for art is inherently
subject to fluctuations due to overall economic conditions, as well as the vagaries of taste and
fashion. There have certainly been ups and downs n the art market over the years. The popular
press has speculated as to how long the currently favorable seller’s markét for art work will
continue. Sce the attached articles from the New York Times of November 2, 2006 and August
29, 2007.

6. Since the College announced its decision on October 1, 2007 to auction the Four
Paintings, the market has shown considerable interest in them. There has been extensive
national press coverage of the auctions and Christie’s has made numerous personal contacts with

museums, dealers, and private collectors. Due in large part to Christie’s efforts, substantial




interest has been expressed in each of the Four Paintings by potential bidders throughout the
United States.

7. The purpose of all of these efforts is to generate momentum and interest in the
Four Paintings, building towards the day of the sale. An auction house can generally do this kind
of marketing, successfully, only once. Once an item of the magnitude of each of the Four
Paintings is withdrawn from auction, or a sale is postponed, the property is generally held off
the market for a period of at least 18 months to two years . As a result, the value of the asset is,

in industry parlance, temporarily “burned,” or substantially diminished.

Pa I
STATE OF NEW YORK )
) to-wit:

COUNTY/CITY OF NEJYstde. )

Subscribed and swom to before me this 30th day of October, 2007, by Paul Provost.

A L

HARTLEY WALTMAN Notary Public : :
Notary Public, State of New York : -
No. 02WAS163285 _

omumwmmcu%
My commission expges: seion Expires March 19, 2011
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Randolph College withdraws proceeding dealing with selling,

sharing art

By Christa Desrets
cdesrets@newsadvance.com
Thursday, November 29, 2007

Randolph College on Thursday withdrew a Lynchburg Circuit Court proceeding that sought to
determine whether the college could share or sell certain pieces of art in the Maier Museum.
Instead, the college will focus on litigation involving the four specific paintings it plans to sell.

In August, the college filed legal action that sought to clarify how the college could use 36 of the
museum’s 3,500 pieces of art. Those were the specific pieces that were bought with funds from a
trust created under the will of Louise Jordan Smith, the school’s first professor of art, who died in
1928.

College spokeswoman Brenda Edson said the college could decide to refile the suit in the future.

“The issues surrounding the future sale of the four unrestricted paintings that are owned by the
college need to be resolved first, and not be confused with the Smith trust issues, which are very
different,” Edson said Thursday.

None of the four paintings were purchased with funds from the Smith trust, she said.

Those paintings - George Bellows’ “Men of the Docks,” Edward Hicks’ A “Peaceable Kingdom,”
Ernest Hennings’ “Through the Arroyo” and Rufino Tamayo’s “Troubador” - were originally slated
for sale this month in two auctions from New York-based Christie’s. They were expected to raise at
least $32 million.

But the Virginia Supreme Court issued an injunction two weeks ago that enjoined the college from
“selling, assigning, transferring or otherwise disposing of” the four paintings before Dec. 3. If
opponents to the sale file a $1 million bond requirement by then, the injunction would be extended
until May.

In September, opponents to the sale of the artwork filed a motion to intervene in response to the
college’s litigation regarding the Smith trust.

They asked the court to declare that the entirety of the collection is interconnected and should be
protected from sale or sharing.

Because the college has withdrawn its suit on the matter, Edson said, that response litigation
becomes a “moot point.”
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"What they had filed was a motion to become a party,” she said. “We've withdrawn the suit, so
therefore there is no case to become a party to.”

Edson said the college hopes to resolve other ongoing litigation regarding the sale of the paintings
and issues involving the college’s choice to become coeducational by spring of next year.

"The college has no immediate plans to sell any of the four unrestricted paintings before the
litigation is concluded,” she said.

In the meantime, the college may consider pursuing options for sharing the artwork, she said.
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