









































- defendant was violating Virginia’s Uniform Trust Code. Id. at Count I. Plaintiffs also sought to
enforce the purposes for which the charitable assets of R-MWC are held in trust, alleging that
defendant breached those purposes. Id. (Amended Complaint) ét Count II (also seeking to enjoin
the defendant’s breach of trust).

46.  Inthe charitable trust action, Plaintiffs specifically alléged that “the
numerous works of art housed in various locations across the R-MWC campus and in R-MWC’s
Maier Museum, as well as the facilities to house such works, were bought and improved and are

| maintained by funds donated to R-MWC for the purpose of supporting R-MWC as a liberal arts,
single—sex. educational institution.” Id. at 9 22. |

47.  Plaintiffs also alleged that defendant “has taken significant steps to sell
assgts from the Riding Center and the Reading property, in order to fund physical changes at the
2500 Rivermont Avenue campus that will support Defendant’s desire to make R-MWC a co-
educational institution. ... Defendant unlawfully hés taken significant steps to deaccession the
Maier Museum’s permanent collection for the same reasons.” Id. at 99 30, 31.

48.  Plaintiffs alleged irreparable harm as a result of defendant’s actions. Id. at
955,

49.  Defendant demurred to Plaintiffs’ Complaint, therefore the factual
allegations in Plaintiffs’ Complaint must be taken as true and resolved in Plaintiffs’ favor. This
Court sustaiﬂed defendant’s demurrer and dismissed the action on March 13, 2007. Plaintiffs
then appealed the decision to the Virginia Supreme Court. The valuable works of art at the
College are discussed again in the Petition for Appeal in this case. Petition for Appeal, Record
No. 071248, which is attached heretob as Exhibit V, at 8 (noting that numerous works of art were

“bought, improved and maintained by funds donated to R-MWC for the purpose of supporting

15



the College as a liberal arts, single-sex educational institution”). The Virginia Supreme Court
issued a writ granting Plaintiff’s Petition to Appeal. See Exhibit D.

50.  Thus, the Four Paintings at issue in the charitable frust case are assets of
the charitable trust that the plaintiffs in that case allege should be used solely in support‘of'R-
MWC’s primary purpose of educating women. The Four Paintings are the subject of this case .
now pending in the Virginia Supreme Court and should not be sold during the pendency of the
action. |

Smith Trust Case

51.  On August 21, 2007, the College filed a Complaint againsf SunTrust
Bank, as Trustee of the Smith Trust, and Robert F. McDonnell, in his capacity as AttOrhey‘
General of Virginia, seeking to have the Court interpret the Smith Trust to allow it to sell the
“permanent collection of art” bequeathed by Miss Smith to Randolph-Macon -W'o_x.nan’s College
to be used by its Art Department (“Smith Aft”). In the alternative, Plaintiff requested tﬁat the
Court modify the Smith Trust to allow it to sell, in whole or in part, the valuable and important
works of Smith Art. A copy of the Complaint in Case No. CL07001745-00 is attached hereto as
Exhibit W.

52. © On September 11, 2007, eleven petitioners, including heirs of Miss Smith,
students, donors, a local artist, former faculty of the College, a local teacher, and citizens of
Lynchburg, filed a Motion for Leave to Intervene in the case to defend against the College’s
claims. See Exhibit E.

53.  Petitioners in the Smith Trust case allege that Plaintiff’s Complaint should
be dismissed and the Smith Art should remain as a permanent collection at the College because

the Smith Trust does not contemplate or allow the sale of the Smith Art, Plaintiff cannot meet the
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statutory requirements set forth in Virginia Code S¢ction 5 5—544.12(A) to modify a trust, sale of
the Smith Art is unnecessary given the College’s large endowment and the other options; and
allowing Plaintiff to plunder the Smith Trust would have an adverse impact on charitable giving
in the Commonwealth of Virginia. Exhibit E at § I (A)-(E).

54.  Inthe Motion for Leave to Intervene, petitioners assert that

...[T]his Court should declare that the entire collection of art in the
Maier Museum is so interconnected with the purposes of the Trust,
and that the involvement of the people of Lynchburg has been so deep
and pervasive in the development of the collection of art at the Maier
Museum, that the entire collection should be protected from sale to
ensure that Miss Smith’s intent in creating the collection to which she
directed the largess of her estate will be fully protected. ‘For example,
if Plaintiff sells the important and valuable picture entitled “Men of the
Docks” by George Wesley Bellows, the Maier Museum’s entire
collection will suffer from the loss of an important representative
piece.

Exhibit E at 5-6 (emphasis added).
55.  Thus, the Four Paintings at issue in this suit are the subject of this case
now pending in this Court.

TEMPORARY INJUNCTION

56.  Because the Four Paintings currently are the subject of ongoing litigation,
this Court should enjoin their sale pending the outcome of the three cases discussed above.

57.  Plaintiffs anticipate that the Virginia Supreme Court will decide the breach
of contract and charitable trust cases by Spring of 2008 if typical timelines for Virginia Supreme
Court appeals are followed. Plaintiffs anticipate that this Court will decide the Smith Trust case
by that time as well.

58.  Thus, a tempofary injunction enjoining the sale of the art for several

months will not unduly prejudice the College. The College has a one hundred and fifty three
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million dollar ($153,000,000.00) endowment (see email to Randolph College Community from
John Klein, President of the College, dated September 21, 2007, which is attached he.revto‘as -
Exhibit X), thus there is no urgency to sell the Four Paintings during the pendéndy of the two
Virginia Supreme Court appeals and the Smith Trust action. Such sales are not necéssary for the
College to survive financially. |

59.  On the other hand, if the College sells the Four Paintings, they.willlnever
be recovered or replaced. The rare, comprehensive and carefully planned collection of Ame__rican
Art in the Maier Museum will be permanently corripromised.

60.  If the Virginia Supreme Court rules in favor of the studgnt.and donor
plaintiffs and reverses the decision of this Court allowing the College to becorﬁe a coééduc:ational
institution, then Plaintiffs will have the opportunity to prove that the College has sufficient funds
to continue as a woman’s college without selling its art collection or any of its othér unique
assets and without the improper and unnecessary decision to become a co-educational ins_titution.

61.  In addition, this Court should preserve the res of the charitable trust that
the pending appeal seeks to preserve for use in accordance with the original charitable purposes
of R-MWC for the education and culture primarily of women. As plaintiffs in the charitable
trust case allege, the assets of a charitable trust such as the College (which would include the
Four Paintings) should be used for the general purposes of the charitable organization on whose
behalf the solicitation was made. See Virginia Code Ann. § 57-57(N). It is the duty of the Board
of Trustees to preserve the assets held in trust for the purposes expressed in the applicable
governing documents. Based on the governing documents of RMW-C, its charitable purpose is
to provide single-sex higher education of women. Directly at issue in the appeal of the charitable

trust case is the College’s decision to abandon that purpose and divert the assets of the College to
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a new purpose, a co-educational institution. The assets of the charitable trust, including the Four
Paintings, ‘should not be sold during the pendency of this appeal.

62. - Failure to preserve these unique, cultural? artistic treasures during the
pendency of the Virginia Supreme Court appeals will infringe the rights of the
Plaintiffs/Appellants on appeal. The Supreme Court of Virginia has granted the Plaintiffs’
Petitions for Appeal on both the breach of contract case and the charitable trust case. The fact
that the Supreme Court of Virginia has granted both appeals should be taken as an indication that
the Supreme Court of Virginia considers the issues being decided in those appeals -- both of
which inv‘olve the paintings that are scheduled to be sold by the College -- to be of paramount
importance to the law in Virginia. Aécording]y, in fhis interest of justice and in giving the
Supreme Court of Virginia the necessary time to consider the important issues in the breach of
contract and charitable trust appeals, this Court should grant the Plaintiffs’ Motion for a
Temporary Injunction to preserve the sanctity of the jurisdiction of the Supreme Court of
Virginia.

63. Similarly, this Court is considering whether to allow the Petitioners in the
Smith Trust case to intervene in that action and prohibit the College from selling the works of art
purchased with funds from the Smith Trust, the Four Paintings and other valuable works at the
Museum. A sale of the Four Paintings by the College before that decision would be improper yet
irreversible.

64.  If the College sells the Four Paintings, Plaintiffs will be irreparably
harmed as follows:

a. The plvaintiffs who are students at the College, some of whom

decided to attend R-MWC, in part, because of its strong art history and museum studies
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programs and because of the impressive collection of important pieces of art at the Coilég_e, will
be denied the ability to study important works of art displayed in the Maier Museum.. B

b. The value of the donations by the donor plaintiffs, including the -
heirs of Miss Smith, will be diminished if the Museum’s collection loses impdrtant 'pieces' such
as any of the Four Paintings, and the donor plaintiffs improperly and unnecessarily will be
deprived of works of art with séntirnental and financial value if the College ié permitted.fo sell
any of the Four Paintings.

c. The sale of the Four Paintings would. destroy a major cultural and
educational resource, for which there is no substitute, for the plaintiffs who are 'citizens of
Lynchburg.

d. If any of the Four Paintings are sold, the artistic egdeavors of the
local artist plaintiff will suffer from loss of exposure to such a rare, comprehenSi\}e énd carefully
planned collection of American Art in the Maier Museum. |

€. The local teacher plaintiff’s ability to teach the children of
Lynchburg will be irreparably harmed if any of the Four Paintings are sold and the fine
collection at the Maier Museum is broken up.

f. The former faculty and museum professional p1ai_ntiffs have
already suffered irreparable harm as they felt forced to resign from their employment in light of
the College’s plan to sell works 6f art from the unique and world-class collecfion at the Maier
Museum in violation of the Code of Ethicé set by the Association of American Museums, and
will suffer additional harm from the sale of the Four Paintings because their association with the
Maier Museum and its unethical sale of these Four Paintings will harm their reputations and

future employment opportunities. They will be unable to return to their employment at the
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College if it continues to breach the Code of Ethicsvestablished by the American Association of
Museums and will be unable to obtain comparable employment in Lynchburg, Virginia because
there is no other museum of comparable quality in that city. In addition to the disruptions to
their professional careers, they will suffer irreparable harm in their role as intervenors in the
“Smith Trust litigation because they will be unable to protect the entire Maier collection, and the
Smith Art as part of that collection, from censure by the museum community if the Four
Paintings aré sold before the Smith Trust case can be heard.

| 65.  Other students, faculty and alumnae of the College, citizens of Lynchburg
and other visitors of the College similarly will be irreparably harmed if the Collége sells the Four
Paintings. |

66. '~ If the Four Paintings are sold or damaged during the pendency of the

ongoing litigation, monetary damages will never be able to compensate Plaintiffs for the
particular harm they will experience. Therefore, there is no adequate remedy at law for
Piaintiffs.

PERMANENT INJUNCTION

67. If the breach of contract case, charitable trust case and/or Smith Trust case
are decided in Plaintiff’s favor, then the College should be permanently enjoined from selling the
Four Paintings.

68.  The College further should be permanently enjoined from selling the Four
Paintings because the College is attempting to sell them to support its improper and ill-advised
decision to become>a co-educational institution.

69. A permanent injunction is warranted in this case because sale of the Four

Paintings would violate the Smith Trust. The Four Paintings are part of the “permanent

21



collection” at the College. In her Will, Miss Smith created a trust fund “to be used from time to

time for the Art Department of said College to form a permanent collection of art; the said

income shall be used for such purposes only every second year, this provision being made so as
to provide enough money before any expenditure to purchase a real Work of art.” _SQ Exhibit A
to the Motion for Leave to Intervene, which is attached hereto as Exhibit E (Miss Smith’s Will at
Item IX (emphasis added)). The College would not have acquired any of the .Four.Paintings, |
without Miss Smith’s plans and efforts to create a permanent collection of high-quality art-at the
College during her lifetime and after her death through the Smith Trﬁst established in her Will.
The College accepted donations of art, including the Four Paintings, the art donafed by Miss
Smith and the art purchased with funds from the Smith Trust to build and add to its permanent
collection. The College kept the permanent collection together for decades in accordance with
the wishes of the donors, until now. This Court should enjoin the College’s attemi)t to dismantle
the permanent collection at the Maier Museum in violation of the Smith Trust. - |

70.  This Court also should enjoin the sale of the Four Paintings, as their sale
would violate the terms of the public trust between the College and the Lynchburg Community
created by the formation of the Randolph-Macon Art Association of Lynchburg, by and at the
direction of and with the active participation of Miss Smith and members of the Lynchburg
community, through which the permanent collection of art at the College was begun; through
which organization the Bellows Men of the Docks and numerous other paintings were purchased
and donated to the College, subject to the condition that the “permanent exhibition will be open
at all times to the Lynchburg public.” See supra at § 31; to which existing p‘ermaneht collection
the Fine Arts Fund (student activity fund) was formed as the continuation of the efforts of the

Randolph-Macon Arts Association of Lynchburg; and to which existing permanent collection the
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Smith Trust works have been donated to continue the work that Miss Smith began in her
lifetime.

71.  This Court should enjoin the sale of the Four Paintings, as their sale would
violate the Code of Ethics set by the Association of American Museums, which requires that a
deaccessioning decision come from trained museum professionals and only permit the sale of
works in the collection for the purposes of replenishing and/or preserving a museum’s art
collection, and never to augment the general fund of a college. The sale also violates the Maier
Museum’s own deaccessioning policies, as approved by the President of the College and other
senior staff of the College. See a copy of the Maier Museum’s collection management policies,
which are attached hereto as Exhibit Y (stating at pages 3-4, “In all matters concerning
collection management and care, the Museum staff and its advisors will adhere to the standards
of professional conduct, ethics, and methodology advocated by the American Association of
Museums and its affiliated standing professional committees and advisory groups, recognized
professional societies, and the Museum’s own Code of Ethics” and also specifying on pages 9-12
deaccessioning authority and procedures).

72.  This Court should keep Defendant from making another short-sighted and
ruinous mistake and should enjoin Defendant from selling any of the Four Paintings.

WHEREFORE, Plaintiffs request that this Court exercise its equitable powers and
enjoin the sale of the Four Paintings (Men of the Docks by George Bellows, A Peaceable
Kingdom by Edward Hicks, Though the Arroyo by Emest Martin Hennings, and Troubador by
Rufino Tamayo), or any other paintings, from the Maier Museum. Specifically, Plaintiffs

respectfully request that this Court enter an Order:
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(1) Finding that the Four Paintings are the Subj ect of the oﬁgoing»breac_h of
contract case against the College now pending in the Supreme Court of Virginia and should not -
be sold until the case is concluded,; |

2) Finding that the Four Paintings are the subjecf of the 01.1goin'g. éharifable
trust case against the College now pending in the Supreme Court of Virginia and should not be.
sold until the case is concluded; |

(3)  Finding that the Four Paintings are the subject of the Louise J Ordan 'Srﬁith |
now pending in this Court and should not be sold until the case is concluded;

(4)  Enjoining the sale of the Four Paintings pending the out_comé of all of the
above three cases;

(5) Enjoining the alteration, treatment, restoration or other pr¢parations fbr
sale of the Four Paintings, as such work could irreparably harm the paintings and is not -
necessary if Plaintiffs prevail and stop the sale of the paintings; | |

6) Finding that sale of the Four Paintings is not necessary;

(7N Finding that the College seeks to sell the Four Paintings improperly to
fund its decisjon to become a co-educational institution;

(8) Finding that the sale of the Four Paintings violates the Smith Trust;

(9)  Finding that the sale of the F our Paintings violates the terms of the public
trust between the College and the Lynchburg community; |

(10) F inding that the sale of the Four Paintings violates applicable museum
ethical codes;

(11)  Permanently enjoining the sale of the Four Paintings; and

(12)  Ordering the immediate return of the Four Paintings to the Maier Museum.
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Plaintiffs further request such other relief as the Court deems appropriate and the

- nature of the case requires.
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