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the responsibility for creating segregation and the capac-
ity to remedy it were vested entirely in the local school
board. This holding is inapplicable to the Common-
wealth of Virginia, where state officials' control of edu-
cation has been found sufficient to warrant joining state
officials on desegregation cases. Bradley v. School Board
of City of Richmond, 51 F.R.D. 139 (E.D. Va. 1970).

The governor also relies on Reed v. Rhodes, 422 F.
Supp 708 (N.D. Ghio 1976), remanded without opinion,
559 F.2d 1220 (6th Cir. 1977), affd in part, 607 F.2d
714 (6th Cir. 1979), cert. denied, 445 U.S. 935 (19%0).
There, the plaintiffs attempted to hold the Governor li-
able for residential and school segregation "on the basis
of his position as Chief Executive of the State of Ohio
and his power of prerogative appointment to such agen-
cies as the State Real Estate and State Banking Boards."
422 F. Supp at 793. [*¥14] The governor's appointment
powers extended only to agencies with indirect influence
over school segregation. The court held that the causal
connection was far too "attenuated" to hold the Governor
liable. The governor's appointment power is substantially
more direct here, since he appoints the board of visitors
of VMI itself.

Governor Wilder's argument that he should be dis-
missed from the suit because he did not create or per-
petuate the alleged discrimination is misplaced. Under
the Civil Rights Act, "The Attorney General may im-
plead as defendants such additional parties as are or be-
come necessary to the grant of effective relief here-
under." 42 U.S.C. § 2000¢-6. The question on this mo-
tion to dismiss is not whether the governor caused the
alleged constitutional violation, but whether his partici-
pation is useful to end it. United States v. Yonkers Bd. of
Education, 624 F. Supp. 1276, 1523-24 (S.D.N.Y. 1989),
aff'd, 837 F.2d 1181 (2d Cir. 1987), cert. denied, 486
U.S. 1055 (1988).

The United States identifies several statutory powers
of the governor of Virginia in relation to VMI. The gov-
emnor appoints members of VMI's [¥15] Board of Visi-
tors, subject to confirmation by the General Assembly.
Va. Code § 23.93. He has a line-item veto power over all
appropriations, including those that benefit VMI. Va.
Const. Art. V, § 6. The governor has a duty to communi-
cate with the General Assembly regularly, and to rec-
ommend legislation for its consideration. Va. Const. Art.
5, § 5. Finally, the governor has broad authority to issue
executive orders, which bind the state government unless
they are in contravention of an Act of the General As-
sembly. For example, one governor of Virginia promul-
gated an executive order formally establishing a policy
of equal employment opportunity regardless of gender.
This order was implemented by the Board of Visitors of
at least one state university. See Cramer v. Virginia
Commonwealth University, 415 F. Supp. 673, 675 (E.D.

Va. 1976), vacated on other grounds, 586 F.2d 297 (4th
Cir. 1978).

The United States contends that it may need to com-
pel the governor to use these powers in order to imple-
ment gender desegregation at VMI. Previous governors
of Virginia took active roles in implementing a desegre-
gation settlement, intended to eliminate [*16] racial seg-
regation from higher education in the Commonwealth. In
that case, the governor used his appointment power to
appoint more minority members to the boards of pre-
dominantly white universities, and recommended fund-
ing for new scholarships and programs at the historically
black schools. Status Report on the Implementation of
the Virginia Plan for Equal Educational Opportunity in
State-Supported Institutions of Higher Education (1978).
Some of the same steps might well be necessary in this
case.

The United States is requesting more than a simple
judgment ordering desegregation: a remedial plan may
be needed, and VMI may have to deal with new prob-
lems associated with female cadets. The governor's au-
thority may prove to be necessary at that stage of the
litigation. Considering the wide range of the governor's
official powers over VMI, as well as his great persuasive
powers as the only official with responsibility over edu-
cation elected by all of the citizens of Virginia, I find that
denying the motion for dismissal best serves the interest
of a speedy resolution of this case.

V. Gordon Davies and CSHE's Motion to Dismiss

The Virginia State Council of Higher Education
[¥17] (SCHE) and Dr. Gordon Davies, its chairman,
were also named as defendants in this action and have
also requested dismissal. The SCHE is a coordinating
council for all public colleges and universities in Vir-
ginia, including VMI. Va. Code § 23-9.4. Its duties con-
sist of reviewing policies established by the individual
colleges, to approve or disapprove any new programs
that they propose, and to advise both the colleges and the
General Assembly on matters concerning higher educa-
tion. Va. Code § 23-9.6:1. It is explicitly denied any role
in student admissions policies, which "shall remain a
function of the individual institutions." Va. Code § 29-
9.6:1.2. SCHE argues that its limited powers preclude it
from taking any action that might effectuate the end of
discrimination at VML

The United States argues that the Council's exten-
sive role in planning and implementing the Virginia Plan
for Equal Educational Opportunity in State Supported
Institutions of Higher Education demonstrates its neces-
sity in this action. However, the SCHE merely acted as a
coordinating body, and the institutions themselves devel-
oped their own formulas for desegregating. Even the
United States' brief refers [*18] to the SCHE's role in
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other cases as "assisting” and "advising." The recom-
mendations of the SCHE, unlike the governor's executive
orders, have no binding effect on the universities nor
does it have appointive powers or power over the purse.
Norris v. State Council of Higher Education, 327 F.
Supp. 1368, 1373 (E.D. Va.), aff'd on other grounds, 404
U.S. 907 (1971) (dismissing the SCHE from a desegre-
gation suit, because "any plan drawn by the Council
would be advisory only.")

3 The Norris court also dismissed the governor
of Virginia from that suit. It apparently assumed
that the governor had no greater powers than the
SCHE. 1 find its reasoning with respect to the
governor to be unpersuasive.

Since only one institution is involved in this case,
the SCHE's coordinating role is unneeded. I find that
SCHE cannot force VMI to take specific actions, and
unlike the governor also lacks the ability to exert signifi-
cant pressure on VML Therefore, its presence is not nec-
essary, [*19] or even particularly helpful, to a grant of
full relief in the future. It shall therefore be dismissed
from this action. Its director, Dr. Gordon Davies, shall
also be dismissed.

Conclusion

Although this decision does not reach the merits of
the VMI litigation, it has reduced the number of parties
and the number of separate suits. A single case shall now
proceed. The Department of Justice is the only plaintiff.
The defendants are the Commonwealth of Virginia and
its governor; Virginia Military Institute, its president,
superintendent, and members of its Board of Visitors;
and the VMI Foundation and VMI Alumni Association.

The Clerk is directed to send a certified copy of this
Memorandum Opinion to all counsel of record.

/s/JACKSON L. KISER
United States District Judge
ORDER

On October 23, 1990, came the parties to argue mo-
tions in the above-captioned cases. For reasons explained
in the accompanying memorandum opinion, it is hereby
ADJUDGED and ORDERED:

(1) United States' Motion to Dismiss Case No. 90-
0084-R is hereby GRANTED;

(2) VMI Foundation and VMI Alumni Association's
Motion for discretionary intervention pursuant to Rule
24(B)(2) is hereby GRANTED;

[*20] (3) Defendant Lawrence Douglas Wilder's
Motion for Dismissal from Case No. 90-0126-R is
hereby DENIED;

(4) Defendants Gordon Davies and the State Council
for Higher Education Motion for Dismissal from Case
No. 90-0126-R is hereby GRANTED; and

(5) VMI Foundation's Motion for Consolidation is
hereby DISMISSED AS MOOT.

The Clerk is directed to send a certified copy of this
Order to all counsel of record, and to strike Case No. 90-
0084-R from the active docket of this Court.

ENTER this 2nd day of November, 1990.
/s/JACKSON L. KISER
United States District Judge
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ORDER GRANTING MOTION TO INTERVENE

The Expedited Motion to Intervene, to Reset Trial, and for Scheduling Order (the
“Motion to Intervenc”) filed by the Georgia O’Keeffe Foundation (the “O’Keeffe Foundation” or
the “Foundation”) was heard at 9:30 a.m. on Thursday, January 5, 2006. Based upon the papers
and arguments 6( counsel, and upon a certificate of good standing for the Foundation madec an
exhibit to the record at hearing, the Court finds that the Foundation has made a colorable claim
for intervention as of right pursuant to Tenn. R. Civ. P. 24.01. Therefore, it is hereby

ORDERED that the Court grants the Foundation leave to intervene as a defendant in this
action. The time for filing of a responsive pleading by the Foundation shall be governed by the
Tennessee Rules of Civil Procedure.

IT IS FURTHER ORDERED that the trial of this action presently scheduled for January
13, 2006, is continued indefinitely, and the parties are ordered to appear for a status conference

with the Court at 9:00 a.m. on January 20, 2006, for the purpose of setting a scheduling order to
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govern discovery and trial of this matter. Because the Court has an interest in prioritizing
discovery in this case, counsel for the parties are specifically directed to be prepared to address
the structuring of discovery to address threshold issues of fact or law that may be determinative.
Any papers to be filed for consideration at that status conference shall be filed with the Clerk &
Master and served on all parties on or before Tuesday, January 16, 2006.

IT IS SO ORDERED.

Entered this day of January, 2006.

Wow Wit

Chancellor Ellen I-Iob}(s Lyle

346371.01  7327-0001 2



APPROVED FOR ENTRY:
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William L7 Harbison (#7012)
Andrée Sophia Blumstein (#9357)
Stephen D. Hurd (#20141)
Sherrard & Roe, PLC

424 Church Street, Suite 2000
Nashville, TN 37219
(615)742-4200

Attorneys for Georgia O’Keeffe Foundation

CERTIFICATE OF SERVICE

I her%)y affirm that a copy of the foregoing Order Granting Motion to Intervene has been
sent this é “day of January, 2006 by facsimile to the following persons:

Stacey A. Garrett

Charles W. Bone

Anne C. Martin

C. Michael Norton

Bone, McAllester Norton PLLC
511 Union Street, Suite 1600
Nashville, TN 37219
Attorneys for Fisk University

and
Janet Kleinfelter
Office of the Tennessee Attorney General

P.O. Box 20207
Nashville, TN 37202

o M

Stephen D/I/ Turd
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IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY, PART 1II

In the Matter of

)
FISK UNIVERSITY, ) NE
as recipient of a gift from Georgia ) NO. 05-2994-111
O’Keeffe, now deceased and who made )
such gift under the power granted )
to her by the Last Will and Testament )
of Alfred Stieglitz, )
) = =
Petitioner. ) =
e [4¢) W
L R
THE GEORGIA O’KEEFFE ) q\ =
FOUNDATION ) PN -
) Lo =
Intervenor/Counterclaim-Plaintiff, ) R
) . L P
VS. ) -
)
FISK UNIVERSITY, )
4 )
Counterclaim-Defendant. )

MEMORANDUM AND ORDER

For financial reasons, Fisk University filed this lawsuit to obtain a court order to sell
certain paintings, valued in the millions of dollars. Fisk asserted that the no sale condition
of the Alfred Stieglitz Collection donated to the University in 1949 did not apply to the
paintings.

From proof submitted over the last year, the Court has dismissed Fisk’s lawsuit. The
Court has ruled that the University does not have the unconditional right to sell paintings

from the Collection. The Court’s ruling is based on its finding that the no sale restrictions
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imposed by the donor at the time of the gift apply to all the paintings in issue, and that any
disposition of the Collection must be in keeping, as close as possible, to the conditions
imposed on the gift at the time of the donation.

The one claim remaining in the lawsuit is set for trial next week. That claim was filed
by the Georgia O’Keeffe Museum, the successor entity to the donor. The Museum asserts
that Fisk has breached the terms of the gift by not displaying or properly maintaining the
Collection. Fisk denies the claims and/or asserts that within the limits of its financial distress
it has performed the terms. The Museum seeks for the Court to issue an injunction requiring
Fisk to adhere to the terms of the gift or to order that Fisk has forfeited the Collection,

thereby removing it from Fisk and, presumably, placing it with the Museum.

This matter is before the Court on the joint motion of Fisk and the Museum to approve
a $7.5 million settlement of the lawsuit. Settlement funds would go to Fisk in exchange for
Fisk conveying to the Museum from the Collection the valuable artwork, Radiator Building.
The Museum would provide Fisk with a high-quality reproduction of Radiator Building and
allow the original to be displayed at Fisk for four months every four years. Should the
Museum sell the painting within twenty years, the Museum will pay Fisk one-half of the
amount by which the sale price exceeds $7.5 million. Under certain restrictions, the Museum

would also withdraw its objection to Fisk selling another painting from the Collection.




The Tennessee Attorney General opposes the settlement. He has presented the Court
with a recent proposal made to his office by Alice Walton, founder of the Crystal Bridges
American Art Museum located in Bentonville, Arkansas. The proposal is to pay Fisk
$30 million for Crystal Bridges to purchase a 50% undivided interest in the Collection,
thereby establishing joint ownership with Fisk. The Collection would be available to Fisk
half of the time and to Crystal Bridges half of the time. The Collection would be kept intact
and continue to be known as the Alfred Stieglitz Collection.

Unlike most court settlements, a settlement concerning the validity of a charitable gift,
under Tennessee Code Annotated section 35-13-1 10(b), must be approved by the Court. The
Court is required by the statute to “approve a settlement only after determining that the
interest of the people of the State of Tennessee, as true beneficiaries of any charitable gift,
has been served.”

After considering the proposed settlement terms and the record, the Court denies the
joint motion and shall not approve the $7.5 million settlement. The Court concludes that the
settlement is not in the best interest of the people of the State of Tennessee for scveral

reasons.
First, there is the obvious reason that Crystal Bridges offers more money. $30 million

is four times the $7.5 million offered by the Museum. Fisk, a historic university, is important

to the people of Tennessee. Fisk is Nashville’s oldest university. Some of its renowned



graduates include W.E.B. DuBois, John Hope Franklin, James Weldon Johnson. Fisk
students were leaders in the civil rights movement. While $7.5 million might tide Fisk over,
$30 million would put the University on much firmer financial footing.

Beyond the financial security the Crystal Bridges’ proposal provides to Fisk, the
proposal gives the people of Tennessee more access to and Fisk the ability to display the
important artwork Radiator Building.

Additionally, there is integrity. The law respects and honors the intent of donor’s who
give charitable gifts. As noted in United Daughters of the Confederacy v. Vanderbilt
University, 174 S.W.3d 98 188 (Tenn. Ct. App. 2005), the law disfavors universities
“jettison[ing] their contractual or other legal obligations™ whenever “in the university’s
opinion those obl-igations have begun to impede their academic mission.” The Crystal
Bridées’ proposal enables Fisk to honor and perform the following conditions which the
Court has decided apply to the Collection:

1. That the Collection be preserved as a whole and remain intact;

2. That the Collection be titled and known as the “Alfred Stieglitz
Collection”;

3. That the purpose of the Collection is to convey the unitized view of
modem art of the photographer and collector Alfred Stieglitz; and

4. That one of the paintings in issue, Radiator Building, is essential to and
the heart of the Collection.




The proposal deviates from only one of the conditions imposed by the donor: that
neither the Collection nor the constituent individual art works be sold, exchanged or loaned,
and it is not an entire deviation because Fisk retains a 50% ownership in the Collection.

On the other hand, the Museum’s settlement offer fulfills none of these conditions.

All of these reasons favor the Court rejecting the Museum’s proposed settlement in
light of the possibility of securing a more advantageous solution with Crystal Bridges. But

there is a risk to rejecting the settlement.

Set for trial next week is the Museum’s lawsuit that Fisk has violated the conditions
of the gift of the Collection by not displaying or maintaining it. Depending on the degree of
severity of the alleged neglect, the outcome at trial could be that Fisk forfeits and loses the
Collection before it can pursue the Crystal Bridges’ offer. The Court concludes, however,
that the risk of forfeiture at trial should be taken.

The Court concludes that the settlement offer made by the Museum is not
advantageous enough, in terms of the amount of money to be paid to Fisk and the importance
to modern art of keeping the Collection intact, to forego the risks of trial.

Further the risk of forfeiture is not necessarily the most likely outcome. Besides
forfeiture, there are two other possible outcomes at trial. One is that Fisk may successfully
defeat the claim that it has not displayed and maintained the Collection. If that occurs, the

Museum’s claim would be dismissed. Fisk would then be in a position to pursue the Crystal



Bridges’ offer and petition the Court to approve the offer based on financial necessity.
Secondly, even if Fisk is found at trial to have neglected to display and maintain the
Collection, forfeiture is not the only alternative. Under New York law, which applies to this
case, the Court could allow Fisk to retain the Collection while enjoining Fisk from violating
the conditions of the gift. Given the equitable powers of the Court in crafting injunctive
relief, arguably the Court could take into account the Crystal Bridges’ proposal.

On balance, then, the Court concludes that by proceeding to trial, Fisk has a
reasonable chance for a solution better than the settlement of this lawsuit proposed by the

Museum.

It is therefore ORDERED that the Court denies the joint motion to approve the

settlement, and the case shall proceed to trial.
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ELLEN HOBBS xﬁu:
CHANCELLOR
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Anne Martin
C. Michael Norton
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