VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF LYNCHBURG

JENNA DODGE, SARAH HASSMER,
HAYLEY }. MAXWELL,
LAURA McKEAN-PERAZA,
KELSEY McCUNE, JENNIFER C. MULLINS,
MARY ELIZABETH YARDLEY,
ALICE DAMMEYER PRIEBE and
ROY CLINTON JOHNS

Plaintiffs, Case No. 06006089400
v.

THE TRUSTEES OF RANDOLPH-MACON
WOMAN’S COLLEGE,

D/B/A RANDOLPH-MACON WOMAN’S COLLEGE,
a Virginia non-stock corporation

R T i T . T S N N W N N g e Sy

Defendant.

PLAINTIFFS’ MEMORANDUM OF LAW
IN OPPOSITION TO DEFENDANT’S DEMURRER

Plaintiffs, Jenna Dodge, Sarah Hassmer, Hayley J. Maxwell, Laura McKean-
Peraza, Kelsey McCune, Jennifer C. Mullins, Mary Elizabeth Yardley, Alice Dammeyer-
Priebe, and Roy Clinton Johns (collectively, “Plaintiffs”), by counsel, submit this
Memorandum of Law in Opposition to Demurrer filed by Defendant, The Trustees of
Randolph-Macon Woman’s College (“Defendant”), d/b/a Randolph-Macon Woman’s
College (“R-MWC” or the “College”).

Preliminary Statement

Turning its back on 115 years of providing liberal arts degrees exclusively to
women, Defendant’s governing Board of Trustees (“Board”) voted on September 9,

2006, to admit men beginning the Fall Semester of 2007. Changing from a single sex



liberal arts environment to a co-educational “global honors”' (i) alters dramatically the
fundamental nature of the learning experience at R-MWC and (ii} conflicts with the
stated charitable purposes to which this non-stock corporation’s assets have been and
remain dedicated.

Plaintiffs -- seven current students (“Student Plaintiffs”) and two donors (“Donor
Plaintiffs™) -- are not simply “unhappy with this decision” as observed by Defendant (see
Brief in Support of Defendant’s Demurrer [hereinafter Brief in Supp.], at 1); rather, they
are outraged that Defendant would ignore the need to demonstrate to a circuit court’s
satisfaction that continuing the single sex liberal arts educational environment 1s
impossible or impracticable.

Contrary to Defendant’s assertion, Plaintiffs are not attempting to “usurp the
Board’s exclusive power to oversee and direct the administration of the College.” Brief
in Support, at 2. While the Board is responsible for operating R-MWC, it cannot
unilaterally disregard the charitable organization’s charge set forth in the 1891 initial
Prospectus:

We wish to establish in Virginia a college where our young
women may obtain an education equal to that given in our best
colleges for young men, and under environments in harmony with
the highest ideals of womanhood: where the dignity and strength

of fully-developed faculties and the charm of the highest literary
culture may be acquired by our daughters...(emphasis added).

! Providing a liberal arts education is a charitable purpose along with R-MWC’s single sex mission. Since
R-MWC has yet to define “global honors” (perhaps even surreptitiously backing away from the vague
concept), Plaintiffs do not know definitely whether it is consistent with the liberal arts mandate of the
governing documents.



See Complaint, 1}14.2 The single sex purpose was reiterated in Defendant’s Certificate of

Incorporation of November 24, 1952:
(1) To conduct, maintain and operate a college, or university, or
institution, under the name of Randolph-Macon Woman’s
College, for the higher education and culture, primarily of
women, and for their instruction and training in the liberal arts,
language, literature, sciences and other branches of learning
usually taught in institutions of like character: and for the
inculcation among its students of right character, service and
conduct...(emphasis added).

Complaint, 9 17. Until Defendant’s questionable amendment in September 2006, R-

MWC’s purposes have remained unchanged.

The instant lawsuit, like its comparxion,3 seeks to enjoin the conversion to co-
education so that Defendant’s assets are used in a manner consistent with the above-
quoted expressions. If Defendant can prove that change is unavoidable, let it do so
before an independent tribunal.

Count One of the Complaint is predicated on the Virginia Uniform Trust Code
(*“VUTC”) as set forth in Va. Code §55-541.01 et seq. and on related statutory provisions.
Contrary to Defendant’s demurrer, the VUTC applies to the actions of Defendant;
moreover, these Plaintiffs have standing to seek enforcement of the law.

Count Two is based on the availability of the doctrine of cy pres to Defendant if it
wants to alter its charitable purpose. Since Plaintiffs have standing to enforce the

purposes of the trust, and Defendant is breaching the trust by abandoning those purposes,

the Court should grant an injunction. To avoid this outcome, Defendant can invoke the

* The factual allegations in the Complaint are accepted as true in the face of a demurrer. Caudill v. County
of Dinwiddie, 259 Va. 785, 529 S.E.2d 313 (2000).

* Student Plaintiffs and another student have also filed a Complaint seeking to enjoin Defendant from
breaching their contracts if Defendant’s decision to initiate co-education is left unchecked. Dodge, et al v.
The Trustees of Randolph-Macon Woman'’s College, Case No. CL06000792-00 (Lynchburg Cir. Ct).



doctrine of cy pres. Until it does, Plaintiffs are entitled to an injunction to enforce the
terms of the charitable trust.

Accordingly, this Court should call a halt to the conversion to Defendant’s plans
through awarding an injunction to remain in force until either (i) Defendant demonstrates
that its charitable purposes have become impossible or impracticable to fulfill, or (ii)
Defendant abandons its plans altogether.

I. Summary of Argument

Defendant is a charitable corporation, which, both by statute and at common law,
holds its assets in trust for the benefit the public. In this regard Defendant has the
attributes of a corporation but also of a charitable trust and is governed by the legal
principles applicable to both entities. Plaintiffs, unlike the general public, are
beneficiaries or settlers, both by statute and at common law, with standing to enforce the
purposes of the charitable trust. Thus, they are entitled to an injunction to prevent
Defendant from destroying R-MWC’s charitable purposes and diverting the assets
donated only for these purposes to other uses. Defendant, however, may avoid a
permanent injunction by invoking cy pres in order to use R-MWC’s charitable assets for
different purposes. Defendant will not be burdened by convincing this Court that the
charitable purposes are unlawful, impracticable, imposéible to achieve, or wasteful - -
since, according to Defendant, it has research from its thorough, three-year study and

preparation for the Strategic Plan addressing those very issues.



Based upon information commonly available,® however, Plaintiffs believe
Defendant cannot meet this burden. Thus, the charitable purposes from which Student
Plaintiffs are directly and specially benefiting today should remain as R-MWC’s mission.
Defendant’s arguments do not directly address the key legal theories advanced by
Plaintiffs, as will be apparent from the elaboration of Plaintiffs’ arguments.

I1. The Virginia Uniform Trust Code Applies to Charitable Corporations

The Virginia General Assembly enacted its version of the model Uniform Trust
Act (“Model Act”) which version became effective July 1, 2006. This statutory scheme
is embodied in Va. Code §55-541.01 et. seq. (“VUTC”). Significantly, the definitions
section of the Model Act states that ‘trust’ mecans “express trust only.” Unif. Trusts Act
1 (5)(emphasis added). Virginia Code §55-541.02 defines the far more expansive scope
of the VUTC. It applies to, inter alia, .. .trusts created pursuant to a statute, judgment,
or decree that requires the trust to be administered in the manner of an expressed trust.”
Unlike the Model Act, Virginia’s version has broader applicability because it is not
limited to express inter vivos and testamentary trusts, but also includes those trusts
created by operation of law.’

Elsewhere in the Code one finds an example of a trust created pursuant to statute.
Under §2.2-507.1:

The assets of a charitable corporation incorporated in or doing any
business in Virginia shall be deemed to be held in trust for the

public for such purposes as are established by the governing
documents of such charitable corporation....{emphasis added).

4 See, e.g., Amanda Milner-Fairbannks, Extrene Makeovers, Newsweek, Nov. 6, 2006, 56 (discussing
Virginia's women’s colleges. All but R-MWC have found ways to reinvent themselves and are largely
succeeding in the marketplace due to the ongoing demand for single sex educaticn).

3 Owing to the short period of time during which the VUTC has been in effect, there are no reported cases

involving disputes arising under its provisions.
\



There is no dispute that Defendant is a charitable non-stock corporation. Accordingly, its
assets are held in trust for the public consistent with its governing documents. Those
documents clearly mandate that the assets are to be used to provide a liberal arts
eduéaﬁon for women — not women and men.

The Virginia legislature enacted §2.2-507.1 immediately following a 4-3 decision
by the Virginia Supreme Court in Commonwealth v. JOCO Foundation, 263 Va. 151,

558 S.E.2d 280 (2002) (“JOCO™). In JOCO, the Court upheld the trial court’s ruling that
it lacked subject matter jurisdiction where the Attorney General advanced the theory that
a Virginia non-stock corporation devoted to charitable purposes is essentially a charitable
trust. As observed in Justice Lemons’ dissent, the majority held “that the circuit court
would have jurisdiction over this action brought by the Attorney General if the entity
involved were a trust rather than a corporation.” JOCO, 263 Va. at 165, 558 S.E.2d at
287 (Lemonts, J., dissenting). Dissatisfied with the JOCQO decision, the General
Assembly made it clear through §2.2-507.1 (A) that the Attommey General *“shall have the
saﬁle authority to act on behalf of the public with respect to [the assets of a charitable
corporation] as he has with respect to assets held by unincorporated charitable trusts and
other charitable entities....”

Of course, the General Assembly could have achieved the purpose imagined by
Defendant at page 6 of its brief, namely reaffirming that the Attorney General was
authorized to act in this realm. If that were the legisiature’s only motive, however, it
would not have begun the statute with unequivocal language indicating that the assets of

a charitable corporation shall be deemed to be held in trust for the public. In this fashion,



the legislature was careful to eliminate any challenge as to whether the assets are
charitable in nature predicated on the form of the entity holding title to such assets.

Defendant incorrectly asserts that this section of the Virginia Code “does not
require the assets of a charitable corporation to be administered in the manner of an
express trust.” Briefin Supp., at 6. By regarding such assets as “trust” property no
different from property held in an express trust, how else are such assets to be treated?
Without question, the General Assembly was seeking to eliminate any impression that
trust property held by a charitable corporation was different from trust property held in a
non-corporate form. To hold otherwise elevates form over substance.

Alternatively, even if §2.2-507.1 in and of itself does not expressly require the
assets of a charitable corporation to be administered in this fashion, the adoption of the
VUTC four years later created such an obligation. In essence, Defendant seeks to have
this Court view §2.2-507.1 as if the legislature never again returned to the subject.’®

Several commentators support Plaintiffs’ interpretation of the JOCO case and the
General Assembly’s subsequent enactment of § 2.2-507.1: Both corporate and trust law
apply to nonprofit charitable corporations in Virginia.

Obviously displeased with the decision, the Virginia Attorney

General supported a new law, enacted by the Virginia legislature in
July, 2002 to overturn the decision of the Supreme Court in

® Defendant struggles to diminish the transcendent impact of subsection (A) by noting that this statute
appears in the part of the Code relating to the “Administration of Government”. Brief in Supp., at 6.
Merely because the General Assembly chose to incorporate this clear pronouncement in Title 2.2 rather
than Title 13.1 does not in any way diminish the law’s applicability or impact. See HCA Health Services of
Virginia, Inc. v. Levin, 260 Va, 215, 221, 530 S.E.2d 417, 420 (2000)("*WILA-TV contends that because
the statute in issue is codified in the Medical Malpractice section of Chapter 21.1 of Title 8.01, the General
Assembly necessarily intended that it not apply outside the medical malpractice context. The trial court
apparently was influenced by the statute’s placement in the Code. There is no merit to WILA-TV's
contention. When, as here, the legislature’s intent is unambiguously expressed in the statute, recourse to
devices of statutory construction, such as comparing it with other statutes in pari material or considering
other extraneous circumstances, is not permitted.”)(citing City of Richmond v. Sutherland, 114 Va. 688,
691, 77 S.E. 470, 471 (1913)).



The JOCO Foundation. The new law provides that the assets of a
charitable corporation, incorporated or doing business in
Virginia, shall be deemed held in trust for such purposes as
established by the donor's intent as expressed in governing
documents or by other applicable law.
Michael W. Peregrine and James R. Schwartz, Key Nomprofit Corporate Law
Developments in 2002, 12 Health Law Rep. (BNA) 324 (2003)(emphasis added). “The
dissenting opinion highlighted the attorney general's common law jurisdiction over
charitable assets, whether held by trusts or nonprofit corporations. Within months, the
Virginia legislature overturned this decision and explicitly applied charitable trust
doctrine to nonprofit corporations.” Evelyn Brody, Whose Public? Parochialism and
Paternalism in State Charity Law Enforcement, 79 Ind. L.J. 937, 965-966
- (2004)(discussing JOCO’s impact)(emphasis added). These commentatérs recognize that
which Defendant either fails to see or refuses to accept: Trust law principles shape the
conduct of charitable corporations.’
Accordingly, Justice Lemons’ dissent in JOCO is instructive to the present
dispute. “The public interest in the proper disposition of charitable assets is the same

irrespective of the form of the entity entrusted with the assets. Furthermore, we have

previously stated that a charitable corporation in this context is, essentially, a trust.”

7 There is a wealth of additional authority for applying trust law to charitable corporations. See, e. g., Stern
v. Lucy Webb Hayes National Training School, 381 F. Supp. 1003, 1013 (D. C. Cir. 1974)(“The charitable
corporation is a relatively new legal entity which does not fit neatly into the established common law
categories of corporation and trust.”}; Steeneck v. Univ. of Bridgeport, 235 Conn. 572 (Conn. 1995){“Her
claim is premised on the legal trend, with regard to charitable organizations, to extend principles of trust
law applicable to charitable trusts to charitable corporations.”)(citing Restatement (Second) of Trusts §348);
Powers v. Massachusetts Homeopathic Hosp., 109 F. 294 (1st Cir. 1901); Fordyce v. Woman’s Christian
National Lib. Assoc., 79 Ark. 550, 559 (Ark. 1906)(“It would be difficult to overestimate the benefits that
have been derived, directly and indirectly, from charities having their origin in private benevolence.”);
Abston v. Waldon Academy, 118 Temn. 24, 33 (1906)(*A public charity, whether incorporated or not, is but
a trustee, and is bound to apply its funds in furtherance of the charity and not otherwise.”).



JOCO, supra, 263 Va. at 165, 558 S.E.2d at 287 (Lemons, J., dissenting)(emphasis
added).t

Contrary to Defendant’s position, this lawsuit raises no conflict between the
VUTC and the Virginia Nonstock Corporation Act as embodied in Va. Code §13.1-801 et
seq. Defendant points to §2.2-507.1(B) as preserving “the standard of conduct
applicable under existing law to the directors of charitable corporations incorporated in or
doing any business in Virginia.” Defendant then argues that §13.1-870(A) imposes on a
director of a non-stock corporation the duty to act “in accordance with his good faith
judgment of the best interests of the corporation.” Briefin Supp., at 7. Inasmuch as the
VUTC supplies “its own standard of conduct for directors or trustees of express trusts”
(Id.) which focuses on the interests of the beneficiaries and not a corporation, Defendant
concludes, albeit incorrectly, that the VUTC cannot apply here.

Defendant’s assertion is both misguided and irrelevant. First of all, the General
Assembly knew of the language in §2.2-507(B) when it adopted the VUTC. By
broadening the scope of the Model Act to include in the VUTC those trusts created by a
statute, the legislature undoubtedly recognized that the directors of charitable, non-stock
corporations deal with issues not necessarily confronting directors in non-charitable, non-

stock corporations.

% Justice Lemons stated that while
rejecting the Attorney General’s assertion that a non-stock corporation devoted to
charitable purposes is essentially a charitable trust, the majority states that: ‘no direct
authority is cited for this proposition and we have found none.” Apparently, the majority
failed to recall the following statement of the law of the Commonwealth in Tauber:
‘Under Maryland law, property of a charitable corporation is held in trust for the
public. Inasmuch Gospel Mission, Inc. v. Mercantile Trust Co. of Baltimore, 184 Md.
231,40 A.2d 506, 510 (Md. 1945). Virginia law is the same.””

JOCO, 263 Va. 151, 167, 558 S.E.2d 280, 288 (2002)(Lemons, J., dissenting)(emphasis added){citing

Tauber v. Commonwealth, 255 Va. 445,455, 499 5. E.2d 819, 845 (1998)).



Secondly, the standards are remarkably similar if not essentially the same. The
concept of acting in “good faith” permeates both the Virginia Nonstock Corporation Act
and the VUTC. Cf. §13.1-870 (director must discharge his duties in accordance with his
good faith judgment) with §55-548.01 (trustee must administer the trust in good faith)
and §55-548.04 (trustee must administer the trust as a prudent person and with
reasonable care).

Moreover, the standards by which a director’s conduct is judged do not affect the
overall applicability of the VUTC to the conduct of Defendant’s Board. Subsection (A)
of §2.2-507.1 expressly recognizes that there is no distinction between the nature of the
assets held by a charitable corporation and the assets of a charitable trust. Both are held
- for the public good. Thus, the assets of a charitable, non-stock corporation are not only
deemed as held in trust, but must also be used in accordance with the charitable purposes.

Defendant’s reliance upon subsection (B) of §2.2-507.1 is irrelevant as well,
because this lawsuit does not seek to impose individual liability on the members of the
Board for their actions. Instead, Plaintiffs seck to enjoin the move to co-education and
away from the required liberal arts curriculum. Determining which standard of care
applies - - corporate or trust - - for judging the actions of those members with respect to
personal accountability is for another day. But to the extent the criteria are different, the
VUTC is nonetheless applicable. It is simply incorrect to contend, as Defendant does
here, that the Virginia Nonstock Corporation Act is the only legislative scheme govemning
Defendant’s behavior.”

In employing the assets to further the charitable purpose, the Defendant’s Trustees

are indeed governed by the “business judgment rule” as Defendant contends. Changing

° Indeed, the Act does not mention non-stock corporations being charitable in nature.

10



the charitable purpose as was done here, however, invokes an entirely different set of
criteria, discussed more fully below.'
Lastly, this Court can and should exercise its equitable powers here. Virginia

Code Section 17.1-513.01 sets forth the jurisdiction of circuit courts over a charitable
corporation’s assets, and is even further evidence of the combination of corporate and
trust law that applies to charitable corporations in Virginia:

The circuit courts shall have the same subject matter jurisdiction

over matters pertaining to assets of charitable corporations,

incorporated in or doing any business in Virginia, as the circuit

courts have with respect to assets held by unincorporated

charitable trusts and other charitable entities, including the

power to require accountings, appoint receivers, award damages

and enter injunctive relief against such charitable corporations,

their officers, directors, agents, employees and others may be

necessary to protect the public interest in such assets.
(emphasis added). Plaintiffs are merely asking this Court to exercise the jurisdiction the
legislature conferred upon it to protect the public’s interest in preserving the 115 year
devotion of R-MWC’s assets to its historical mission of educating women in the liberal

arts.

11L. All Plaintiffs Have Standing to Assert
Breach of Trust Claims Against Defendant

a. Overview

Standing is a judicially-created doctrine developed over time to restrict judicial
access to only those claimants having a recognizable interest in the subject matter of the
litigation, thus distinguishing them from the inchoate interests of the larger community.
Many are persons or entitics denied standing in any particular controversy in order to

avoid vexatious litigation, while allowing those clearly aggrieved by a defendant’s

9 1t should be noted that the Board members are trustees, not directors. Plaintiffs believe this is not
merely a difference in semantics.

11



actions to challenge the questionable conduct. See Allen v. Wright, 468 U.S. 737, 751
(1984).

Consistent with our common law tradition, the standing doctrine has changed over
time and, as will be noted below, standing in charitable trust law is evolving to include
plaintiffs like those before the Court. See, e.g., Joshua B. Nix, Article: The Things
People do When No One is Looking: An Argument for the Expansion of Standing in the
Charitable Sector, 14 U. Miami Bus. L. Rev. 147 (2005). It is increasingly recognized
that leaving these matters to state attormeys general for supervision often creates a
vacuum, one that allows the boards of non-stock, non-member charitable corporations
unfettered authority to administer funds entrusted to them, regardless of the charitable
purpose for which the funds were clearly intended. See Note, Charitable Trust
Enforcement in Virginia, 56 Va. L. Rev. 716, 720 (1970)(from 1832 to at least 1970, the
Virginia Attomey General’s Office apparently initiated no actions to enforce a charitable
trust).

Both groups of Plaintiffs in the case at bar have standing to enforce the trust
principles which are applicable to Defendant as a charitable corporation. As previously
discussed and as noted by Defendant, the Attorney General is traditionally the party who
enforces the terms and purposes of a charitable trust and protects the public interest.
Brief in Supp., at 6; see Restatement (Second) of Trusts, §391 & comment a (1959).
Defendant advances the untenable proposition that the Attorney General is the only party
who can protect an interest in ensuring that charitable trust assets are used for the

charitable purpose for which the assets were donated. However, Defendant seriously

12



misinterprets § 2.2-507.1(A), the JOCO decision, and the pertinent provisions of the
VUTC, and fails to recognize a plethora of case law applicable here.

Contrary to Defendant’s allegations, the Attorney General is not the only one with
standing to sue Defendant for violating the purposes of the trust: “the settlor of a
charitable trust, among others, may maintain a proceeding to enforce the trust.” Va,
Code § 55-544.05 (C) (emphasis added). Furthermore, in Clark v. Oliver, 91 Va. 421, 22
S.E.2d 175 (1895), the Court addressed issues regarding funds diverted from one
charitable cause to another, and stated that “the disposition and control of this fund must
be called into active exercise either by the Attorney General, acting on behalf of the
public, or by the trustees charged with its custody and administration, or by some
person having a beneficial interest in the object of the trust.” 91 Va. at 427-28, 22
S.E.2d at 177 (emphasis added). Unlike some jurisdictions, Virginia recognized very
carly (just four years after R-MWC was established) that the Attorney General was only
one of several parties who could challenge the “disposition and control” of charitable
assets.

The VUTC defines the term “settlor” as one who:

creates, or contributes property to, a trust. If more than one
person creates or contributes property to a trust, each person
is a settlor of the portion of the trust property attributable to
that person’s contribution except to the extent another person has
the power to revoke or withdraw that portion.
Va. Code. § 55-541.03 (emphasis added). Consequently, Donor Plaintiffs can be
considered settlors under the plain language of the VUTC. Plaintiff Johns contributed

several pieces of artwork to R-MWC’s Maier museum, and also made monetary

donations to R-MWC. Plaintiff Priebe donated funds in the form of yearly $10,000

13



grants to R-MWC (totaling $40,000 to date), which, once they reached the $50,000 mark,
would be used as scholarship money to promote single sex liberal arts education.
Accordingly, each Donor Plaintiff is a settlor of those portions of R-MWC’s trust
property.

Likewise, Student Plaintiffs have a present beneficial interest within the VUTC:
“beneficiary means a person that (i) has a present or future beneficial interest in a trust,
vested or contingent...” Va. Code §55-541.03. Although the “beneficiary” of charitable
trusts is traditionally rconsidered to be the general public, it is incorrect for Defendant to
contend that Student Plaintiffs benefit only “incidentally” from the single sex liberal arts
education provided by R-MWC and its charitable assets. See Brief in Supp., at 10-11.
Rather than benefiting only incidentally, Student Plaintiffs are currently the primary
beneficiaries of the largess of this charitable institution and the donations of thousands of
donors over more than a century. They are clearly persons with “a present ... beneficial
interest in a trust ....” Id. Therefore, Student Plaintiffs are afforded standing pursuant to
§ 55-544.10 to “commence[}” a “proceeding to ... disapprove a proposed modification
...” of a charitable trust covered by the VUTC. Short of closing the school, it is difficult
to imagine a Board decision more inconsistent with the stated charitable purpose than
introducing co-education to R-MWC.

Current students benefiting from the single sex liberal arts educational
environment required by R-MWC’s charitable purposes, and who matriculated based
upon R-MWC’s honor-bound promise to provide that environment for four years, have
the most direct and consequential interest in the survival of this charitable purpose. The

disruption of their promised educational experience and its profound consequences upon

14



their lives give their claim to standing an immediacy which cannot be ignored. They,
unlike all others, face the prospect of having the benefits of this 115 year educational
promise, funded by the donations of many thousands, ripped from their grasp as they are
enjoying the fruits of the donors’ intent. It 1s unimaginable that current students would be
denied standing to protect their beneficial interests. And fortunately, the law recognizes
their dilemma and affords standing as set forth below.

b. Additional Authority Relating Specifically to Plaintiffs

Student Plaintiffs receive direct and tangible benefits every day as a result of their
enrollment in R-MWC. In Ettlinger v. Trustees of Randolph-Macon College, 31 F.2d
869 (4th Cir. 1929), a student of Randolph-Macon Military Academy suffered an injury
on campus and subsequently filed a personal injury lawsuit against the Trustees of
Randolph-Macon College (“R-MC”)."" The court prevented the student from recovering
from Defendant’s “parent” institution'” by sustaining a charitable immunity plea. Id. at
871. The court reasoned:

It is clear that a corporation is to be deemed eleemosynary or
charitable where its property is derived from charitable gifts or
bequests and is administered, not for the purpose of gain, but in the
interest of humanity; and an educational institution, established
and endowed by private charity, falls clearty within the
classification.
Id. at 870. In the instant case, _the Student Plaintiffs should be considered beneficiaries
because, as held in Ettlinger,
apart from the fact that what such a student pays does not equal the
cost of [her] education, [she| is a beneficiary of the charity for

the reason that but for the charitable gifts made to the
institution and the charitable work which it is carrying on, it

' R-MC owned the Military Academy.
12 Until the early 1950s, Defendant was under the control of R-MC.
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would not exist to serve [her]. These principles are settled by
the overwhelming weight of authority.

Ettlinger, 31 F.2d at 871 (citations omitted)(emphasis added). If a student is barred from
recovering for personal injuries because she is a beneficiary of the charitable
organization, then why is another student not able to satisfy the standing requirement by
invoking the very same status as a beneficiary?

A more recent case addressing the charitable immunity doctrine re-affirmed
Ettlinger, as well as the charitable nature of educational institutions and students’ status
as beneficiaries. See Ola v. YMCA, 270 Va. 550, 564-565, 621 S.E.2d 70, 77
{2005)(quoting some of same portions of the Ett/inger decision as cited above). The
Court reasoned that, “since Ola would not have received the benefits of YMCA’s services
without the charitable gifts made to the institution, she was clearly a beneficiary of
YMCA'’s charitable benefits at the time she suffered her injuries.” 270 Va. at 559, 621
S.E.2d at 74. Similarly, despite the fact that Student Plaintiffs pay for differing portions
of their education at R-MWC, they are beneficiaries of the institution because R-MWC
also depends on charity for its existence and operation.

In another case against the YMCA, club members claimed the organization
breached a charitable trust by allowing the facilities to deteriorate and closing them. See
YMCA v. Covington, 484 A.2d 589 (D.C. Cir. 1984). As in Ola, the plaintiffs enjoyed
special benefits from the charity that were unique from the overall benefit to the general
public, and “the closing of that building injures them in particular.” 484 A.2d at 592.
Consequently, the member plaintiffs had a direct, defined “special interest” in enforcing
the charity’s obligations. See Mary Grace Blasko, Curt S. Crossley & David Lloyd,

Standing to Sue in the Charitable Sector, 28 U.S.F. L. Rev. 37, 71 (1993).

16



Student Plaintiffs have standing here because they fall within this special interest
beneficiary doctrine. *‘This doctrine, while sometimes incorporated into state charitable
trust statutes, has, in general, passed into the common law.” Blasko, supra at 40 (citing,
inter alia, Restatement (Second) of Trusts).

Defendant cites to a leading case on the subject, Hooker v. Edes Home, 579 A.2d
608 (D.C. App. 1990), but seriously fails to fully and accurately recount the court’s
analysis. See Brief in Supp, at 11. Strikingly, Edes Home is wholly analogous to the
factual and legal issues in the instant case, and is an excellent source for the rationale
supporting the special interest doctrine.

The Edes Home was a charitable institution formed for the purpose of providing

a free residence for elderly, indigent widows residing in the Georgetown area of
Washington, D.C. Edes Home, 579 A.2d at 609. The charter incorporating Edes Home
allowed

the corporation, through its Board of Trustees, to acquire, take,

receive, invest, reinvest and dispose of property...for the use and

benefit of the Home; to determine how many and what particular

persons of those qualified for admission unto the said home shall

actually be received therein; to exclude, at pleasure from said

home any person who shall have been admitted; and to establish

and execute such by-laws not inconsistent with the charter as it

deemed fit in the interests of said home.
Id.  Likewise, Defendant’s primary purpose is “to conduct, maintain and operate a
college, or university, or institution, under the name of Randolph-Macon Woman’s
College, for the higher education and culture, primarily of women, and for their
instruction and training in the liberal arts... .” R-MWC’s Certificate of Incorporation

(prior to the questionable September 19, 2006 amendment). Defendant freely exercises

its discretion and accepts only those female applicants who are qualified for admission.
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